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COMMON PLEAS 



Bruggeman et al. v. City of York. No. 3 

Negligence — Liability of Municipality for 
Condition of Street. 

Plaintiff brought suit to recover damages for 
loss of eyesight caused by filth from a gutter in a 
city street entering her eve, by reason of the 
catching of a broom with which she was trying 
to clean the gutter. The jury found for the plain- 
tiff and defendant moved for judgment n. o. v. 
Held, that the motion must be refused. 

That the accumulation in the gutter, caused by 
defendent's carelessness, was poisonous and prO' 
ductive of disease and infection, and that plain- 
tiff's eye was injured thereby, is not denied. 

The salient elements of the cause of action was 
that the condition was created by the careless act 
of the defendant and, although it was notified of 
that condition, it carelessly and negligently al- 
lowed it to remain and made no effort to change 
it or remedy its harmful effect. 



premises by reason of the obstructions in the 
gutter. The court entered a compulsory 
nonsuit and refused to take off the same; 
Bruggcman et al. v. City of York, 29 York 
Legal Record 19, and the Supreme Court 
affirmed the judgment ; Bruggcman's Appeal, 
30 York Legal Record 4^. 

The third suit sought to recover damages 
for the loss of sight suffered by one of the 
plaintiffs caused by some of the stagnant 
water and filth in the gutter penetrating her 
eye. The jury having found for the plain- 
tiff, a motion for judgment n, 0. i*., was 
made. A motion to have that motion heard 
by the court in banc, was refused ; Brugge- 
man et al. V. City of York, No. z, 30 York 
Legal Record 205. This motion for judg- 
ment «. 0. V. was heard by the trial judge. 

Jno. L, Rouse for motion. 

Niles y Nefff contra. 

March 26th, 19 17. Ross, J. — This 

suit was brought to recover alleged damages 

from the City of York for an injury alleged 

to have been caused by the negligence of the 

, said City of York. 

and negligence resulted in the accumulation of a I that the plamtiffs lived at the corner of 
substance containing filth, poisonous and infectious I Jessop Place and Rose Alley in the defend- 
disease germs; that as a result, the plaintiff was j ant City. The defendant caused to be 

Y'l'^'^i ^k/^'T ""{ ''."^'^^ \^l^'^X^ |P^« ^y erected a tire engine house opposite the said 
left eye, the motion for judgment for the defend- . , i . i / i i_ 

residence and m the course of the work 

raised the level of the lot upon which the 

engine house was erected and in so doing 



ant ft. 0. ^. must be overruled. 
No. 125, August Term, 1914. 

Motion by defendant for judgment non 
obstante veredicto. 

The raising of the grade of a lot on which 
defendant city was erecting a fire engine 
house, and the filling and bridging of a 
gutter for the purpose of more readily enter- 
ing on the lot, resulted in three suits against 
the city defendant. 

The first was brought to recover damages 
to plaintiff's property by reason of the ob- 
structions and change of grade. This re- 
sulted in a verdict for the plaintiff. A 
motion for judgment for defendant ra. 0. v. 



caused water that formerly passed over its 
surface to collect in front of plaintiff's 
dwelling and remain there and collect drain- 
age water and filth of various kinds which 
became stagnant. That the water and filth 
so collected contained various poisons and 
germs and disease, contagion and infection, 
which, if brought into contact with the eye 
or other unprotected parts of the human 
body, would naturally, probably and usually 
produce such infection and disease as de- 
stroyed the sight of the plaintiff, Mary 
Ellen Bruggeman. 

That the dangerous and obnoxious ac- 
was refused by The court ; sec Bruggeman v. | cumulations were made known to the de- 
City of York, 29 York Legal Record 85 ; ' fendant by frequent notices given to its 
and the judgment entered on the verdict was j representatives prior to the 21st of October, 
affirmed by the Superior Court; City of 1912 



York's Appeal, 30 York Legal Record 53. 
The second suit was brough to recover 
damages for the death of plaintiffs* son, 
alleged to have been caused by the unsani- 
tary condition of the street and plaintiffs' 



That the said accumulation and condition 
was caused by the act of the municipality in 
filling up a brick gutter which, before the 
raising of the grade of the lot of the engine 
house, had been constructed by the City, 
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for the purpose of carrying the water across 
Jessop Place, from whence it flowed natur- 
ally on to lower ground. 

That the filling of this gutter was for the 
purpose of bridging the gutter and more 
readily hauling material on to the raised sur- 
face of the engine house lot. That the 
obstruction or dam thus created, was negli- , 
gently permitted by the City and no attempt ^^^^^^cto. 



for the defendant; those points were re- 
fused.* The court ^submitted the facts to the 
jury and a verdict was rendered for the 
plaintiffs. 

The motion for a new trial made by the 
defendant, was formally withdrawn at tht 
time of the argument on * the motion for 
judgment for the defendant non obstante 



was made to relieve the plaintiffs from the 
baneful effect of the alleged nuisance, until 
after the accident, for which this suit was 
brought, happened. 

That on October 21st, 191 2.. at about 
four o'clock in the afternoon the plaintiff, 
Mary Ellen Bruggeman, was engaged in 
removing from the gutter in front of her 
dwelling, the said accumulation and in so 
doing, while using a broom, a wire which 
was imbedded in the mud and filth which 
she was trying to remove, caught in the 
broom and as a consequence some of the ac- 
cumulated filth splashed in her face and into \ jury." 
her left eye ; as a consequence the sight of 
the eye was so impaired that she is unable 
to perform her household duties and other 



So that no specific errors of the courtV 
rulings or charge to the jury were designated 
or argued to the court, except the refusal to 
give binding instructions for the jury to 
render a vcrdflct in favor of the defendant. 

The propositions^ upon which the motion 
for judgment non obstante veredicto is based,, 
as advanced by defendant's counsel at the 
argument, arc as follows: 

The alleged negligence of the City 



I. 



in permitting the highway to be 'and remain 
in an unsanitary condition, was not the 
proximate cause of Mrs. Bruggeman's in- 



*The points were as follows: 

The negligence alleged against the City of 



I. 



duties and necessary employments, as she had 1 York in the pleadingjs and in the testimony on be- 
done before the happening of the accident. . ^^^^ ^^ ^\^ plaintiff, is the maintenance of a stag- 
V.riA^^^^ ^i ^«.*^ mm^A ...iX^..:^^ J«^»^- k-11 n»nt pool of mud on the highway m front of 
Evidence of Pam tnd suffermg, doctor bills, | ^j,^ pfaintiff's property. The natural and proba^ 

&c., were testified to. | t,le consequence of such negligence, even if proven^ 

TU-» J«^..*^.»» ws^^A.^^^A .rv^. «.;♦— .^-^ i »s not an injury to the eye such as happened to 

The defendant produced some witnesses ^ j^ary Ellen Bruggeman. one of the pUintiifs; 

evidently for the purpose of discrediting the but such injury, if her testimony be believed, was 

testimony of the plaintiff, Mary Ellen the result of the entanglement of a wire spring in 



Bruggeman, as to the cause of the injury to 
her left eye, and to discredit the plaintiff*s 
evidence as to the liability of the City of 
York ; but much of the testimony given in 



a broom with which she was attempting to clean 
the gutter in front of her premises. The existence 
of this wire and the disentangling of the same 
from the broom, could not have been reasonably 
foreseen by the defendant and, therefore, the ver- 



support of plaintiffs* allegations as submitted diet must be for the defendant 

to the court in their statement filed, was not | . ^«/wr~For the present this point as written 

directly contradicted by defendant's wit- ! " '^*"**'*- 

nesses. The theory upon which the defense 

seemed to be based was that the defendant 



being a municipality was not liable for 
damages for personal injury in the main- 
tenance of its highways and that the plain- 
tiff's evidence showed that the catching of 
the wire in plaintiff's broom caused the 
splash which caused the injury, therefore the 
alleged negligence of the City was not the 
proximate, but the remote cause of the ac- 
cident. 

At the close of the plaintiff's evidence the 
defendant moved for compulsory non-suit, 
which motion was overruled; and, at the 
close of all the testimony the defendant pre- 
sented points asking for binding instructions 



2. If the jury believe that the accident was 
caused in the manner described by Mary Ellen 
Bruggeman, the plaintiff, she has no right of ac- 
tion therefor against the City of York, because 
said City is not liable for injuries to the person of 
the plaintiff caused by its neglect of sanitary pre- 
cautions on the highways. 

Ansiver — Point refused. 

3. The evidence of the plaintiff's physicians is 
uncertain and inconclusive that the germs which 
caused the injury to the plaintiff's eye came from 
the mud which splashed into her eye in the man- 
ner described by said plaintiff and, therefore, the 
verdict should be for the defendant. 

Ansv:er — Point refused. 

4. Under all the evidence the verdict of the 
jury should be for the defendant. 

Answer — Point refused. 



YORK LEGAL RECORD 



"2. There it no liability on the City for 
injuries resulting to health or life of occu- 
pants of abutting property by reason of un- 
sanitary condition of the abutting highway." 

We will first consider the second pro- 
position. 

The success of the plaintiff's case could 
not depend alone upon the mere condition of 
the abutting highway, but the salient ele- 
ments of the cause of action was that the 
condition was created by the earless act of 
the defendant and, although it was notified 
of that condition, it carelessly and negli- 
gently allowed it to remain and made no 
effort to change it or remedy its harmful 
effect. 

The plaintiff's evidence was obviously 
intended to prove not only the condition of 
the highway but all other elements of the 
cause of action. All of the evidence w^s 
submitted to the jury, and the court repeat- 
edly instructed in the charge, that, "it is 
incumbent on the plaintiff, to show, by the 
weight and preponderance of all the evi- 
dence, before they could recover ; first, that 
the negligence complained of was the actual 
negligence of the defendant ; secondly, that 
because of that negligence the damage com- 
plained of was incurred," and, ''unless, by a 
preponderance or weight of the evidence, 
the plaintiffs will have convinced you of 
those two things, thesetwo elements^ it will 
not be necessary for you to go further but 
find a verdict for defendant." 

The jury found in favor of .the plaintiffs. 

It has been decided that, ''A verdict and 
judgment for plaintiff will be sustained 
where the evidence shows that the City 
diverted water from its own lot and un- 
necessarily dammed up the natural course of 
the flow of water in the alley, and cast the 
water upon the plaintiff's property ; Brugge- 
man V. City of York, 63 Pa. Sup. Ct. 542. 

''Municipal corporations are liable for the 
improper management and use of their prop- 
erty to the same extent and in the same 
manner as private corporations and natural 
persons ;" Powers v. The City of Philadel- 
phia, 18 Pa. Super. Ct. 621; Morgan v. 
Duqucsne Boro., 29 Pa. Sup. Ct. 103; 
Briegel v. Philadelphia, 135 Pa. 451. 

The instructions as to the method of 
finding, from the evidence^ whether or not 
the City was negligent or careless in the 
erection of its engine house, the raising of 
the level of the lot upon which it was 
erected, the bridging or filling of the gutter 
for the purpose of more readily reaching 



the raised grade of the lot and allowing 
that obstruction to remain, were not specific- 
ally excepted to, and we take it for granted 
that the defendant was satisfied with them. 
The verdict of the jury convicts the defend- 
ant of carelessness. That the accumulation 
caused by that carelessness, was poisonous 
and harmful and productive of such disease 
and infection, as the plaintiffs claimed the 
injury to Mrs. Bruggeman's eye was caused 
by, was not denied by defendant's evidence,, 
and if it was denied, the jury decided in the 
affirmative ,* that a portion of that accumu- 
lation went into the eye of Mrs. Bruggemao 
and destroyed its sight, was not directly 
denied by the defendant's evidence and if it 
was denied, the jury decided in favor of the 
plaintiffs' claim. 

An analysis of the verdict, after a close 
study of the evidence submitted, results in 
the conclusion that the jury decided that the 
defendant was careless and negligent ; that 
that carelessness and negligence resulted in 
the accumulation of a substance containing 
filth, poisonous and infectious disease germs; 
that as a result, when the plaintiff, Mrs. 
Mary Ellen Bruggeman, attempted to re- 
move it from the premises of her dwelling,, 
she was injured by some of it which splashed 
into her left eye. 

It will be observed that the defence of 
contributory negligence has not been inter- 
posed in this case, either by the pleadings,, 
or at any stage of the trial ; and we take it 
for granted from our interpretation of the 
expressions of defendant's counsel, at the 
argument, that no such defence is depended 
on. 

The other question raised by the defend- 
ant's motion for judgment, notwithstanding 
the verdict, is that raised by the defendant's 
counsel at the argument in the fisrt reason 
assigned in support of the motion. Was 
the injury the direct or proximate result of 
the defendant's negligence, or was there 
such an independent and intervening agency, 
over which the defendant had no control, 
which caused the accident to happen which 
rendered the carelessness of th^ defendant 
the remote and not the proximate cause. 

The rule is, "that in order to recover for 
injuries alleged to have been caused by 
negligence, the injury must be the natural 
and probable consequence of the negligent 
act;" Rhad v. Duquesne Light Co., 255 
Pa. 409. 

The argument advanced by defendant's 
counsel in his brief and by oral argument 
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was founded upon an excerpt from the testi- 
mony of Mrs. Bruggeman, found on pages 
5 and 7 of the stenographer's transcript, 
which is as follows: 

**Q. Now, what did you do before Oc- 
tober 2ist to clean up that condition? A. 
Well, I used to take a rake and try to get 
the thickest part out on piles on the street, 
and I thought the City carts would take it 
along, and I tried with a broom to get the 
other thicker part by, thinking the water 
would find a way, some way to get out. 

"Q. What did you do on the 21st of 
October, 1912? A. On the 21st of Octo- 
ber, 191 2, I taken my rake and I had raked 
all of the heaviest dirt and filth out, and I 
then had taken the broom and tried to push 
the rest of the mud and things out so that it 
would drain, and in doing so my broom came 
in contact with something in the mud and 
splashed the filth in my eye and over my 
face." 

Q. Now, your broom struck a wire. A. 
It struck a wire in the mud, yes sir. 

Q. And this wire became fastened in 
the broom ? A. Yes, sir. 

Q. In some way or other, and you dis- 
covered that in one of the movements of the 
broom^ A. After I pushed it on the em- 
bankment; after I pushed the mud and stufi 
-out of the way. 

Q. What kind of a wire was this? A. 
It appeared to be a wire out of a broom, or 
a blind screen; just a thin twisted wire. 

'Q. Did it seem to spring? A. It 
seemed that way because it struck right 
back. 

Q. This wire was fastened in the dirt? 
A. No, in the mud. 

Q. The one end was caught in the mud 
or in the bricks? A. It had some hold 
some way in the mud because one end held 
on to the broom. 

Q. And you were trying to get this wire 
loose when it flew back into the mud ? A. 
I do not think I had a chance to go that far. 

Q. You made no motion to unloosen it 
at all ? A. I did not make any motion be- 
cause I would not stoop over the filth in the 
gutter. 

Q. Where were you standing ? A. On 
the curb. 

Q. And this mud was in the cement 
^gutter ? A. Yes, sir, in the cement gutter. 

The trial judge left that evidence, to- 

-gether with all other evidence in the case 

lor the jury to determine the proximate 

cause. The defendant has not specifically 



excepted to the charge, and, as we under- 
stand, does not now complain of any in- 
adequacy of the charge in that respect. In 
effect, the verdict decided that the negli- 
gence was the direct and proximate cause of 
the injury. The counsel argue that as the 
facts were undenied, it was the duty of the 
court to decide that the catching of the wire 
in the broom of the plaintiff, Mrs. Brugge- 
man, resulted in the splashing of the sub- 
stance into her eye, and was the proximate 
cause of the injury. 

The only evidence as to the happening of 
the accident was the testimony of Mrs. 
Brugueman that, "On the 21st of October, 
191 2, 1 taken my rake and I had raked all 
of the heaviest dirt and filth out^ and I then 
had taken the broom and tried to push the 
rest of the mud and things out so that it 
weuld drain, and in doing so my broom 
came in contact with something in the mud 
and splashed the filth in my eye and over 
my face.'* 

When defendant's motion for compulsory 
non-suit was made, the trial judge was not 
clearly informed by the evidence that the wire 
imbedded in the mud was not such a thing as 
might have been foreseen. It had been tes- 
tified that little chickens and tin cans had 
been washed to the same place, and were 
held there by the alleged obstruction which 
was attributed to the defendant's negli- 
gence ; there was no description of the wire 
except that which was given by the evidence 
of Mrs. Bruggeman ; and it was not made 
clear whether or not it was concealed in the 
mud or whether it was in such a conspicu- 
ous position as might have rendered it so 
obvious to Mrs. Bruggeman that she could 
have prevented the accident by using proper 
care. For these reasons the motion was 
overruled. The defendant's evidence did 
nothing to enlighten the court on those 
matters, nor did it show how the wire was 
placed in the mud, so the question of proxim- 
ate cause was left to the jury to decide. 

•^Whenever there is a conflict of testimony 
or for any cause there is a reasonable doubt 
as to the facts, or as to the inference to be 
drawn from them, negligence is always a 
question for the jury:" Graham v. Phila., 
19 Pa. Sup. Ct. 292. 

* 'Whoever does a wrongful act is answer- 
able, for all the consequences that may ensue 
in the ordinary and natural course of events 
though such consequences be immediately 
brought about by intervening causes, if such 
intervening causes were set in motion by the 
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•original wrongdoer:" Cameron v. Citizens 
Traction Co., 215 Pa. 191; Laughlin v. 
Penna. R. R. Co.^ 240 Pa. 1 78 ; Sicvcr v. 
Pittsburg, Cincinnati, Chicago and St. Louis 
Railway Co., 252 Pa. 10; Central D. & P. 
TT. Co. V. Otis El. Co., 54 Pa. Sup. Ct. 654^ 
(opinion by President Judge Rice, in which 
he quotes from McGrew v. Stone, 53 Pa. 
436). 

We are of the opinion that the question 
-of proximate cause was properly decided by 
the jury under the evidence of this case. 

As there are no specifications of error of 
4idmission or rejection of evidence at the 
trials and no specific objection or exception 
to the charge of the court, there is nothing 
<Ise to dispose of in the present inquiry. 

And now, motion for judgment non 
obstante veredicto y is refused. 



C P. of 



Delaware Co. 



Chester City v. Prendergast. 

Jilunicipel Lien — Charitable Institution — 
Parochial Play-ground — Acts of 4 June, 
IQOI, P. L. 364, and of IQ March, 1903, 
P. L. 42. 

A playground, connected with a parochial 
-school which dispenses education to the public 
freely and without discrimination, is an institution 
of purely public charity, within the Acts of 4 
June, 1901, P. L. 364, and 19 March, 1903, P. L. 
42, and is not subject to tax or municipal claims. 

Rule fdr judgment for want of a suffi- 
-cient affidavit of defense. 

A, A, Cochran, City Solicitor, for rule. 

y. £. ^McDonough, contra. 

November 27, 1916. Broom all, J. — 
This is a scire facias sur municipal lien. 
The lien was filed on February 19, 191 4, 
against Patrick J. Ryan, for the paving of 
the roadway of Fourth Street, opposite a lot 
of land at the Southeast corner of Fourth 
and Hayes Streets, in the Eleventh Ward 
of the City of Chester. The question pre- 
sented is whether the land sought to be 
charged is exempt by the Act of June 4, 
1901, P. L. 304, Section 5, which is re- 
enacted and extended to townships of the 
iirst class by the Act of March 19, 1903, P. 
h, 42, and appears in the Digest as the Act 



of March 19, 1903, Stewart's Purdon, Vol. 
4. page 4663, pi. 265, which is **actual places 
of religious worship * ♦ ♦ and institu- 
tions of purely public charity shall not be 
subject to tax or municipal claims, except 
for the removal of nuisahces, for sewer 
claims and sewer connections, or for the re- 
curbing, paving, repaving or repairing the 
footways in front thereof.*' It appears by 
the affidavits of defence that the ground 
sought to be charged is on the opposite side 
of a street from the churcii building, but is 
annexed thereto, presumably the titles on 
each side extend to the middle of the street. 
That the church building is not only used as 
a place of religious worship, but is also used 
as a place of instruction to the young, pub- 
licly, freely and indiscriminately, that is to 
say a public charity. That the ground in 
question is used as a play-ground for the 
school children, who are taught in the 
church, and is necessary for such use. That 
the legal title of the ground and church is 
in the head of the church for the use of its 
members, who maintain the school, from 
which no profit is derived. The concrete 
question is whether this school, with the 
play-ground, which is averred to be a neces- 
sary adjunct, is a purely public charity. The 
fact that the school is conducted in a part 
of the church building rather tends to add 
to its immunity than to detract from it. A 
charity was defined by Mr. Binney in the 
Girard Will case, and since recognized by 
legal writers,to be whatever is given for the 
love of God, or for the love of your neigh- 
bor, in the Catholic and universal sense; 
given from those motives, and to those ends, 
free from the stain or taint of every consid- 
eration that is personal, private or selfish. 
Free dispensations of education are charities, 
as in the Girard bequest, quite as much as 
other dispensations for the good of mankind. 
If this particular charity should not be 
permanent and perpetual, the exemption will 
cease wheri the charity ceases. 

In White v. Smith, 189 Pa. 222, it was 
conceded that a parochial school was exempt 
from general taxation as a charitable instita- 
tion of learning under the Act of May 14, 
1874, P. L. 158, and that the necessary ad- 
junct of a convent building used for hous'ng 
the teachers who taught in the school was 
also exempt. It seems to us that if a char- 
itable parochial school considered as an in- 
stitution of learning is exempt from general 
taxation under the Act of 1874, such school 
is also exempt from municipal claims as a 
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public chanty under the Act of 1901 ; and 
if a convent building for housing teachers is 
a necessary adjunct of such school, so also 
may a play-ground for the school children 
be a necessary adjunct. At all events upon 
this motion it must be so taken, because it 
is so averred. 

We, therefore, refuse plaintiff's motion 
for judgment. 



C. P. of Lehigh Co. 

Loux Creamery Co. v. Tice et aL 

Corporations— Directors — Illegal Dividends 
Acts of July 18, 1863, I\ L. (1864) 
1 102, and April 2Q, 1S74, P, L, 73. 

The Habilities of officers and directors of a cor- 
poration, delinquent in the performance of their 
duties as such, must be determined in the mode 
provided by the Aerof July 18, 1863, P. L. {1864) 
1 102, and April 29, 1874, P. L. 73. 

They are not assets of the corporation so as to 
give a general receiver authority to enforce them 
through a proceeding in equity. 

Motion to change decree. 

Frank Jacobs and M, P. Schantz for 
plaintiff. 

George W, Aubrey, Butz i^ J^upp, Ira 
T, Erdman and Calvin E, Arner for defend- 
ants. 

October 2, 191 6. Groman, P. J. — 
The receiver of t he Loux Creamery Com- 
pany, a Pennsylvania corpoiation, filed his 
bill in equity, alleging that certain unearned 
dividends were paid by the board of direct- 
ors from time to time, and that other pay- 
ments were made negligently and by conniv- 
ance bv the defendants as directors of the 
corporation. 

After taking the testimony of the com- 
plainant, the court, under Rule 68 of the 
equity rules, entered a decree of dismissal 
without hearing evidence on behalf of the 
defendants. The plaintiff filed a motion 
to change the decree dismissing the bill. 

The one question going to the marrow of 
the controversy, it the jurisdiction lies, is — 
have the directors of this corporation, in the 
performance of their duties, exercised reas- 
onable and ordinary care, skill and diligence 
in conducting the business of the corpora- 
tion? If they did, there could be no recov- 
ery. During the taking of the testimony, 
it was conceded that certain of the directors 
could not be held liable, but an effort was 
made to bring home liability on the part of 



Wilson M. Loux, a director, book-keeper 
and the manager of the corporation. While- 
an appearance of wrong doing may be estab- 
lished, this with nothing more, would not 
be sufficient to establish fraud; that fraud 
must be proven and cannot be presumed is 
so evident a legal maxim that a citation of 
authorities would be superfluous. 

It is hardly worth while, however, to 
pursue the foregoing inquiry any further, as 
we have legislation in Pennsylvania indicat- 
ing the proceedure to be followed to estab- 
lish the liability of the officers and directors 
of a corporation, delinquent in the perform- 
ance of their duties as such. Sections 41 
and 42 of the Act of July 18. i86j, P. L. 
1 102, 1864, read as follows: "Sec. 41. Na 
stockholder, or officer in such corporation^ 
shall be held liable for its debts, or contracts^ 
unless a judgment is recorded against it^ 
and the corporation shall neglect, tor the 
space of thirty days after demand made, on 
execution, to pay the amount due, with the 
officer's fees, or exhibit to him real or per- 
sonal estate of the corporation subject to be 
taken on execution, sufficient to satisfy the 
same, and the execution shall bs returned 
unsatisfied. 

Sec. 42. After the execution shall be so 
returned, the judgment creditor, or any 
other creditor, may file a bill in equity, in 
behalf of himself, and all other creditors of 
the corporation, against it, and all persons 
who are stockholders therein at the time of 
the commencement of the suit in which judg- 
ment was recovered, or against all the 
officers liable for its debts and contracts, for 
the recovery of the sums due from said cor- 
poration, to iiimself and such other creditors^ 
for which the stockholders or officers may 
be personally liable, by reason of any act or 
ommission, on its part, or that of its officers^ 
as stated in preceding Sections of this act^ 
setting forth the judgment and proceedings 
thereon, and the grounds upon which it is 
expected to charge the officers or stockhold- 
ers, personally." 

The Act of April 29, 1874, P. L. 73,. 
Section 39, reads as follows: **If the direct- 
ors of any company declare any dividend 
when the company is insolvent, or the pay- 
ment of which would render it insolvent^ 
they shall be jointly and severally liable for 
all the debts of the company then existing, 
and for all thereafter contracted, so long as 
they respectively continue in office: Pro- 
vided, that the amount for which they shall 
be liable shall not exceed the amount ot 
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such dividend, and if any of the directors 
are absent at the time of making the div- 
idend, or object thereto, at said time, and 
file the objections in writing with the clerk 
of the company, they shall be exempted 
from such liability." 

Relative to the matters under considera- 
tion, and having the above legislation in 
mind, it may be illuminating as v\^ell as in- 
structive at this lin^ to^uo^^ irom\Min^d^ntsh^^^^^ 
Childs V. Adams, 43 Pa Sup. Ct. 236 , f ;„ ^.^ich thev pray that the service of 

(1910), "Where the president and treasu- i ^j^^ statement of claim mav be set aside and 



Receivers of U. S. Dittrict Court may be sued 
without first obtaiuing leave of Court. 

Affidavit of defence praying that service 
of statement of claim be set aside and state- 
ment stricken from record. 

H, Shoemaker and George L, Reed for 
plaintiffs. 

C //. Bergncr for defendants. 

February 2, 191 7. Kunkel, P. J. — The 



rer of a corporation are permirted to con- 
trol and manage the whole business of a 
corporation without any interference by the 
directors or stockholders, and they declare 
and distribute dividends in good faith out 
of what they suppose is profits, although 
the company is 'n fact msolvent, they can 



the statement stricken from the record. It 
is urged that there is no provision in the 
practice act of May 14, 1915, P. L. 483, di- 
recting where the statement shall be filed 
nor authorizing it to be served ; that it may 
not be filed and served so as to require an 
affidavit of defence before the return day of 



not be compelled to pay back the sums thus j ^1,^ ^^jgj^^l ^^j^ . ^^j ^^at the service of 



distributed to the corporation by a bill in 
equity filed against them by the general 
receiver of the company. Their only liabil- 
ity is to the creditors who must first have 
the amount of their indebtedness adjudi- 
cated in an action against the corporation, 
and then file their bill for themselves and 
other like creditors against the officers who 
may have made the illegal payments. 

The liabilities of the officers and direc- 
tors of a corporation specially imposed 
upon them by the statute, are not assets of 
the corporation so as to give a general re- 
ceiver authority to enforce them.'* 

The dismissal of the bill must be sus- 
tained for want of jurisdiction. 

Motion to change the decree dismissing 
the bill in the above cause, dismissed. 



C. P. of Dauphin Co. 

American Lumber & Mfg. Co. v. Ens- 
mioger Lumber Co.'s Receivers. 

Service of statement — Time of filing affida- 
vit of defence ^Practice Act of May 14, 
igrS, P. L. 483. 

The practice Act of May 14, 1915, P. L. 483, 
presupposes an action already brought in the 
Court of Common Pleas. The statement is the 
first step in the procedure when the action has 
been commenced. 

Service of the statement is recognized and au- 
thorized by necessary implication. 

There is no prohibition against filing the state- 
ment before the return day, and defendant thus 
may be compelled to file an affidavit of defence 
before the return day or before he is in Court 
pursuant to the writ of summons. 

Service of statement of claim may be made by 
serving a copy on defendant. 



the statement^ having been made by serving 
a copy thereof on the defendants, is defec- 
tive. It is also objected that the plainti£E 
has not obtained leave from the United 
States district court, whose receivers the de- 
fendants are, to bring this action against 
them. 

As to the objection that the act fails to 
expressly direct where statement of claim 
shall be filed it is sufficient to say that the 
I act prescribes the procedure to be observed 
in actions brought in the court of common 
pleas. It contemplates the commencement 
or the pendency of an action in that court. 
It, therefore, necessarily follows that the 
plaintiff's statement of claim is to be filed in 
an action there commenced or pending. 
Under the statute the statement is the first 
step in the procedure when the action has 
been commenced. 

It is true there is no express direction in 
the act that the statement shall be served, 
but it is provided that an affidavit of defense 
shall be filed by the defendant within fifteen 
days from the day when the statement was 
served. Thus service of the statement is 
recognized and authorized by necessary im- 
plication. 

It is, also true that there is no time fixed 
when the statement shall be filed. Nothing 
is said in the act whether it shall be filed 
before or after the return day ; but there is 
no prohibition against filing it before the 
return day. Therefore we would not be 
justified in limiting the act by holding that 
it may not be filed before that time. But it 
is urged, that if the act be interpreted to 
permit this to be done the defendant would 
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be compelled to file an affidavit of defense 
in many cases, as in the present one, before 
the return day or before he is in court, pur- 
suant to the command of the original writ. 
This situation, however, is not without pre- 
cedent in the history of legal procedure in 
this state. Under the act of June i6, i836, 
a rule of reference may be entered and the 
defendant required to answer before the 
return day ; Henness v. Meyer, 4 Wharton 
358; Fehr v. Reich, 36 Pa. 472. This 
decision was placed upon the ground that 
there was no prohibition in the act of 1836 
against such a practice. Under the act of 
April 19, 1901. P. L. 88, regulating the 
practice in replevin, the defendant may be 
required to file his affidavit of defense to the 
plaintiff's declaration even though the statut- 
ory time for filing the affidavit expires be- 
fore the return day of the writ, and judgment 
for want thereof before the return day is 
not premature; Griesmer v. Hill, 225 Pa. 
545. And under the act of May 25, 1887, 
P. L. 271, relating to procedure, §§4 and 
6, the plaintiff's statement is permitted to be 
filed before the defendant is in court in 
answer to the command of the summons, 
but by express enactment the defendant is 
given until the return day to file an affidavit 
of defense. The practice act of 1915 would 
be no advance in speeding litigation upon 
the act of 1887 or prior legislation on the 
subject if we were to hold that nothing can 
be required of the defendant toward this 
end before the day on which he is com- 
manded to appear. * 

The service of the statement of claim was 
made by serving a copy thereof on the de- 
fendants. In the absence of any provision 
in the act prescribing the manner of service we 
see no reason why a service which followed 
the usual practice should not be sustained. 

The right of the plaintiff to commence 
and maintain this action against the receivers 
of the district court, without first obtaining 
the court's leave, is fully warranted by the 
act of congress of August 13, 1888; Hal- 
lowell V. Williams, 217 Pa. 501. 

The pra} er to set aside the service and to 
strike the statement of claim from the 
record is denied. The defendants, under 
§20 of the act undf r consideration, may file 
a supplemental affidavit of defense to the 
averments of fact con ained in the statement 
within fifteen days from this date. 

• Sff. Brownsworth & Co. v. Sulkin, 30 York 
Legal Record 181, where the opposite view was 
taken. 



C. P. of Allegheny Co. 

Sweeney v. Allegheny County. 

Pleading and Practice — Municipal Corpora- 
lions — Affidavit of Defense — Act of May 
14, 1913, P. L. 483. 

It would seem that under the Practice Act of 
19 1 5, the Legislature intended to require uni- 
formity of pleadings in all actions of assumpsit 
and trespass regardless of the personality of the 
parties, whether individual or corporate, except 
as therein designated, and municipal corporations 
arc nut exempt from its provisions. 

In re rule to strike oflf endorsement on 
statement to file affidavit of defense. 

Rody l\ ^ M. R. Marshall for plaintiff. 

Bcatty\ Magee ^ Martin for defendant. 

February 23, 1917. Davis, J. — The de- 
fendant has taken the following rule on the 
plaintiff, viz: **To show cause why the 
endorsement on the statement of claim filed 
by plaintiff in this case requiring the defend- 
ant to file an affidavit of defense within 
fifteen days should not be stricken from the 
record, proceedings to be stayed in the mean- 
time pending the disposal of the rule.** 

This is an action of assumpsit, and the de- 
fendant contends that it cannot be required 
to file an affidavit of defense under the pro- 
visions of the "Practice Act, nineteen fifteen,** 
P. L. ^83; that prior legislation and de- 
cisions places the defendant in the class of 
municipal corporations which were exempted 
from filing affidavits of defense in actions of 
law, and that the "Practice Act does not 
repeal by implication the acts exempting 
municipal corporations from filing an affi- 
davit of defense.'* 

Section 25 of the Act, however, provides 
'*all acts or parts of acts inconsistent with 
the provisions hereof are repealed." 

The Act is an Act entitled, **An Act re- 
lating to practice in the Courts of Common 
Pleas in actions of assumpsit and trespass, 
except actions for libel and slander; pre- 
I scribing the pleadings and procedure to be 
I observed therein ; and giving the courts 
I power to enforce its provisions." 

j The Act relates to "pleadings and pro- 
' ceedings to be observed" by plaintiff and 
' defendant in the two forms of action. 

Section 7 defines the nature of the affi- 
davit to be filed by persons who are parties 
acting in a representative capacity ; and sec- 
tion 13 defines in actions of trespass the 
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<ffect of not filing an affidavit of defense on 
the part of the defendant. 

This Act is comprehensive in specifying 
the only pleadings now to be used in the two 
forms of action. Sections 3 and 4 abolishes 
41II other pleas and demurrers. 

It would, therefore, seem under this Act 
that the Legislature intended to require uni- 
formity of pleadings in all actions of assump- 
rsit and trespass regardless of the personality 
•of the parties, whether individual or cor- 
3>orate, except as therein designated. 

To hold that the defendant does not come 
-within the provisions of this Act leaves all 
imunicipal corporations outside of all plead- 
ings in the two forms of action unless re- 
Hiuired to conform to the provisions of the 
rsame. The Act does not exempt them as 
parties from its provisions, and necessity 
•does not require such exemption.* 



<:. P. of 



Northumberland Co. 



^orii & Co. T. Perfect Silk Throwing Co 



Jleplevin — Lien on personal property for 

work bestowed thereon — Motion n, 0. v.\ the testimony, it appears that after the de- 



In the absence of a special agreement, a trades- 
:]iian has a lien for work done on goods deposited 
-with him for manufacture. 



mit Silk Company. The defendant refused 
to throw the remaining three bales, contend- 
ing that the silk contained in all of the six 
bales was of a much inferior grade than that 
agreed upon and could not be thrown at the 
price fixed by the parties without serious loss 
to the defendant. The plaintiff issued this 
writ of replevin to obtain possession of the 
said remaining three bales and the defendant 
resisted the delivery thereof^ contending that 
it had a special or qualified property therein 
for the value of the work done on the three 
bales delivered to the Summit Silk Com- 
pany as aforesaid. The plaintiff disputes 
any qualified property or interest whatever 
of the defendant in the silk taken by the 
sheriff under the writ: ist, because, under 
the terms of the contract, the defendant 
was not to be paid until after the silk had 
been thrown and shipped ; 2nd, because the 
three bales seized by the sheriff were a 
separate and distinct shipment ; that any lien 
that the defendant might have had for work 
done was special and not general, and there- 
fore, these three particular bales could not 
be held for previous work done on the other 
bales. 

From the agreement and course of deal- 
ing between these parties, as disclosed by 



fendant completed its work in the treatment 

of the raw silk, the product was forwarded 

by the defendant to whomsoever the plaintiff 

Where there is a contract to manufacture directed it should be shipped. When the 



several articles at an agreed price, the tradesman 
has a lien upon any one or more oJF the articles in 
liis possession for labor bestowed upon other 
4irticles embraced in the contract. 

Where under a contract for finishing goods for 
manufacture by lots, it is disputed as to whether 
or not several separate shipments comprise a 
single lot, the question is for the jury. 

Action of Replevin. 

Voris Auten for the Plaintiff. 

/. fV. Gillespie for the Defendant. 

February 26, 191 7. Moser, J. — In this 
action the plaintiff shipped six bales of raw 
silk to the defendant to be thrown or 
twisted St the defendant's throwing plant in 
Elysburg, this County. Three of the said 
bales were worked and finished and were 
subsequently forwarded by the defendant, 
at the instance of the plaintiff, to the Sum- 



♦ An amendment to the Practice Act of 19 15, 
approved May 3, 19 171 provides ''that counties, 

H:ities, boroughs, townships, school districts and • .- •u j j: .1.. ;« ,r^r*..« ;., l.Uo 

other municipalities shall not be required to file busmess methods ordmanly m vogue m like 



defendant delivered the finished material it 
sent a bill for the services rendered to the 
consignee and a duplicate thereof to the 
plaintiff. The work was paid for thereafter 
and the settlements at times extended for a 
period of thirty or sixty days. The plain- 
tiff takes the position that the defendant 
acquired no special property in said silk un- 
der the conditions thus disclosed, by virtue 
of the doctrine enunciated in Lee v. Gould, 
47 I'a. 398, where it was held that "A tan- 
ner who contracts to tan hides furnished him 
by a firm, and to return the leather made 
from them, in a reasonable rime, at a price 
agreed on for tanning and transportation, 
payable after delivery, has no property in 
the leather, after it is finished and ready for 
delivery, such as will justify its detention 

by him." 

In that case there was a special agreement, 
which is not the situation in the case here 
being considered. The customary and usual 



^n affidavit of defense.'' 



• transactions were pursued in the dealings 
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had between these parties. The work was 
to be paid for after ii was performed and 
after the silk was delivered in accordance 
with the shipping directions of the plaintiff. 
In the absence of any special agreement the 
defendant did not waive its right to a quali- 
fied property in the goods for the services 
rendered ; Mathias v. Sellers, 86 Pa. 486. 

Under the instructions given, the jury 
found by their verdict that the raw silk 
furnished by the plaintiff in the six bales 
above referred to was inferior in quality to 
the grade contemplated by the parties in 
their contract. The furnishing of this in- 
ferior silk that could be thrown only at a 
loss to the defendant was not a compliance 
with the terms of the agreement entered in- 
to between the parlies hereto but was a vio- 
lation thereof; therefore the plaintiff is not 
4i] a position to complain that the defendant 
waived its right to a lien by virtue of an 
agreement which the plaintiff disregarded 
and which was abrogated by the plaintiff's 
own conduct. 

The jury found that the six bales of silk 
numbered respectively 1797, 1938, 1932, 
1940, 1 94 1 and 1942, comprised what was 
designated by th* parties as one lot, being 
lot numbered 2438, It is true, as plaintiff 
contends, that these bales were not received 
by the defendant in one shipment, but there 
was ample testimony to sustain the jury's 
finding that both the plaintiff and the de- 
fendant regarded the said six bales to be a 
single lot. That question was squarely 
submitted to the jury and their verdict is a 
complete answer to the plaintiff's assertion 
that the lien of the defendant was special 
and no" general and that the particular 
bales taken by the sheriff could not be held 
for previous work done on other bales. So 
far as this case is concerned, the verdict of 
the jury established the fact that the six 
bales referred to comprised one single lot. 
That being their conclusion from the testi- 
mony we are of the opinion, that in the 
absence of some special agreement, the de- 
fendant had a qualified property in, or lien 
upon the three bales taken into possession 
by the sheriff under the writ, in the work 
done on the other three bales. 

The plaintiff's motion for judgment n. 0. 
V. is hereby overruled and an exception noted. 

The same is believed to be true here and 
must be deemed decisive in plaintiff's favor. 
The only doubt in mind goes to the question 
of interest, if any, payable by defendant. 
As we understand the argument of counsel, 



it is agreed there never had been any formal 
surrender of the policy in manner requiredl 
by its terms. Indeed there is only an equi- 
vocal and uncertain averment of that step- 
in plaintiff s statement, met by a di>tinct 
denial of surrender in defendant's answer p 
although the company is not seeking to avoid 
liability on that ground. It does, however^ 
contend that the fact ought to have weight 
on the question of interest; and that is be- 
lieved to be true. In other words, to be- 
entitled to damages for detention at the- 
legal rate of interest, plaintiffs would have- 
the burden of showing surrender in due^ 
form, or waiver thereof by the company* 
Thejr do neither one. The omission is af- 
firmatively pleaded by the company with the- 
qualification that no advantage is sought to* 
be taken ot it except in mitigation of dam- 
ages, so to speak, if the plaintiffs are in 
position to make a valid surrender. 

The circumstances of the case make it af» 
amicable action in everything but form, and 
suggest that substantial justice would be- 
done by the payment of the principal sunk 
together with such interest as may be pre- 
sumed to have accrued to the fund in bank,, 
say three per cent., pending the controversy^ 

Ju Igment accordingly. 



C. P. of Lackawanna C(w 

Cadden v. Equitable Life Assurance 

Society 

Guardian and ward — Powers of guardian — 
Life insurance benefits. 

Where beneficiaries named in a life insurance* 
policy have the option to accept (he surrender 
value of the policy, a guardian of noinor benefici- 
aries is authorized by virtue of his office, and. 
without any order of court, to accept the amount 
and give his receipt binding the wards, unless his- 
powers in this respect are restricted by statute. 

As between keeping a policy alive by paying, 
the premiums, and accepting the surrender value 
at a given time, it is the duty of a guardian to 
elect whichever appears to be most beneficial to> 
the ward. 

To be entitled to damages for detention at the 
legal rate of interest, the beneficiary has the 
burden of showing surrender of the policy in the 
manner required by its terms, or waiver thereof 
by the company. 

Motion for judgment. 

R, A. Zimmerman ^ for plaintiffs. 

Warren, Knapp, O'Malley SsT Hill, for 
defendant. 

April 23, 191 7. Newcomb, J. — The- 
action is assumpsit for the surrender value- 
of a paid-up policy of life insurance issued. 
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July 21, 1896, to M. A. Cadden on what is 
known as "the twenty-year distribution 
plan.'* That is to say, the contract called 
for the payment of $2,500 to the designated 
beneficiaries upon the death of the assured, 
with the privilege at the end of the first 
twenty years, during which the premiums 
were payable, to surrender the policy for a 
value to be computed as therein specified. 
The beneficiaries are the wife and children 
of the assured. In July last year, about the 
expiration of the twenty years, Cadden gave 
the company notice that he and his family 
elected to exercise this option. The com- 
pany was then, and at all times since then 
has been, ready and willing to comply and 
pay the money ; but three of the children 
being under legal age and joining in the 
election by their guardian, it was at a loss 
to know whether their rights could be ex- 
ercised by guardian in the absence of special 
authority from the orphans' court by which 
she was appointed. That is the single ques- 
tion at issue. 

While the fact doesn't appear in the 
pleadings, it was disclosed at the argument 
that the orphans' court had declined to en- 
tertain a petition for such authority. That 
accounts for the law suit as the company is 
asking only that the powers of the guardian 
in the premises be defined in order that it 
may avoid eventual liability to the wards 
upon the death of their father. 

It is agreed there is no statute on the 
subject and therefore the question is one of 
common law power. 

As between keeping a policy alive by pay- 
ing the premiums, and accepting the sur- 
render value* at a given time, it has been held 
to be the duty of a guardian to elect which- 
ever appeared to be the most beneficial to 
the ward: Cocke v. Rucks, 34 Miss. 105; 
Martin v. Tarver, 43 lb. 517; Chapman v. 
Tibbits, 33 N. Y. 289. 

True, in this instance the policy was fully 
paid. But one can see no good reason on 
that ground why the like duty doesn't rest 
upon the guardian. If she decline to act, 
the result yvould be that during their min- 
ority the money of the wards would remain 
in the company's hands without interest, at 
it docs not become payable until the policy 
is surrendered in due form; and thus the 
wards would sustain a loss. Looked at in 
its true light their interest has become a 
chose in action and it would seem to be the 
right and duty of the guardian to collect it 
as in case of any other indebtedness. 



What appears to be eseentially the same 
question has been distinctly ruled in the U. 
S. Supreme Court. In that case the policy 
was on the tontine dividend plan having a 
given surrender value at the completion of 
the dividend period. It was payable to the 
wife of the assured if then living, otherwise 
to his children "or their guardian for their 
use," etc. The wife died during the divid- 
end period so that the claim for the surren- 
der value eventually accrued to a minor 
child for whom the father was appointed 
guardian. He surrendered the policy, ac- 
cepted the value, and gave the company a 
formal receipt. Later he died and was 
succeeed as guardian by one Maclay who 
sued the insurance company for the amount 
payable on the death of the assured. The 
question at issue was as to the validity of 
his predecessor's receipt. It was held to be 
good. While it is to be noted that the 
promise to pay in that case referred to the 
guardian, the decision isn't put upon that 
narrow ground. "A guardian," says the 
court, "unless his powers in this respect are 
restricted by statute, is authorized by virtue 
of his office and without any order of court 
to sell his ward's personal property and re- 
invest the proceeds, and to collect or com- 
promise and release debts due to the ward^ 
subject to the liability to be called to account 
in the proper court if he has acted without 
due regard to the ward's interest." The 
transaction was held to be neither a eom- 
promise nor a sale, but the collection of a 
debt which the guardian had the right to 
make in the absence of statute to the con- 
trary: Maclay v Equitable, ete., Society, 
152 U. S. 499. 



C. P. of 



Lackawanna Co. 

Mahon v. Mahon 



Judgment — Opening — Collateral agreemtnt 

The defendant in a judgment entered by con- 
fession in his proniisflory note has no standing to 
attack it on the ground that it was voluntary and 
without consideration, inasmuch as only the de- 
fendant's creditors are prejudiced in law by such 
voluntary confession. 

Motion to open judgment. 

W. M. Bunnell, for Plaintiflf. 
O'Brien SsT Kelly, for Defendant. 

November 13, 1916. Newcomb, J. — 

The effort is, ( i ) , to avoid the obligation 

of the note on the ground that it was purely 

voluntary and without consideration ; and, 
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(2), to 5et aside the judgment as entered in 
violation of plaintiff's collateral promise, 
not in writing. 

But the effort fails for several reasons :First, 
no one but defendant's creditors arc preju- 
diced in law by his voluntary confession of 
judgment, and he himself has no standing 
to attack it on that ground ; second, the 
alleged promise not to put the confession in 
judgment rests upon defendant's uncorrobor- 
ated assertion, controverted by distinct 
denial on the other side; third, his account 
of the transaction involves a material vari- 
nce in that he shows by his own testimony 
hat he gave the note to secure a loan then 
obtained from the sister together with 
various other loans and advances which she 
had heretofore made to him and on his acr 
count, the aggregate of which he was very 
hazy about, but according to her testimony 
was fully equal to the face of the note. 
Thefre is no other witnrss in the case. The 
motion is therefore without merit either in 
law or fact and the rule to show cause is 
discharged. 






ORPHANS' COURT 



O. C. of Schuylkill Co. 

Carroll's Estate 

Burial Expenses of Minor's Mother, 

There is no Act of Assembly which authorizes 
the Orphans' Court to make an order in the 
«8tate of a minor to pay out of such estate the 
expenses of interment of the minor's mother. 

Petition for an order to pay burial ex- 
penses of minor's mother. 

James A, Dolphin for petition. 

February 26, 1917. Wilhelm, P. J. — 
This is the petition of Thomas P. Ryan, 
guardian of Leo Carroll, a minor thirteen 
years of age, and who has an estate amount- 
ing to Eight Hundred Dollars, praying for 
an order directing him to pay .the expenses 
of interment of Annastasia Carroll, the de- 
ceased mother of said minor, amounting to 
One Hundred and Eighty Dollars. 

The petition further sets out that Thomas 
Carroll, the father of said minor, was div- 
orced from Anqastasia Carroll by decree 
entered in Common Pleas Court of Phila- 
delphia County in the year 1906. 

It is impossible to determine the Act of 
Assembly relied upon for this proceeding. 
If it is under the Act of June 13, 1886, P. 
•L. 547, which provides that the father and 



grandfather, and the mother and grand* 
mother, and the children and grandchildren, 
of every poor person not able to work, shall, 
at their own charge, being of sufficient 
ability, relieve and maintain such poor per- 
son, at such rate as the Court of Quarter 
Sessions of the County where such poor per- 
son resides shall order and direct/' it is of 
no avail, because that Act provides th^t 
before the order can be made, the court 
shall find that the party is of sufficient 
ability to relieve and maintain such poor 
person. It may be further noted that the 
Act of 1836 confines the proceeding to the 
Court of Quarter Sessions, and does not give 
the Orphans* Court any power to hear or 
determine this proceeding. 

If the Act of June 25, 1895, Section i 
P. L. 369, is invoked, the position of the 
petitioner is not strengthened, because that 
Act confines the proceeding to the Court 
of Quarter Sessions, and gives no jurisdic- 
tion to the Orphans' Court. The last men- 
tioned Act requires the Quarter Sessions 
Court before making an order of this char- 
acter, that the defendant shall be found to . 
be a person of sufficient ability to pay such 
sum as the court shall think reasonable and 
proper. 

No Act of Assembly has been pointed out 
to the court, which would permit the making 
of the order prayed for. The Act of 
March 29, 1832, Section 13. P. L. 192, 
allows the Orphans' Court in the case of an 
infant child being without adequate provis- 
ion for its support and education to direct 
a suitable periodical allowance out of the 
miner*s estate for the support and education 
of such minor, according to the circum- 
stances of each case, and this is the only Act 
of Assembly giving the Orphans* Court 
authoritv to make allowance out of the cs- 
tate of a minor. 

This minor is thirteen years of age. The 
income from this estate is not large, and 
surely not more than sufficient to support it? 
If this order should be made the principal 
of the estate would be seriously depleted, 
and the minor may become a pauper. 

The petition does not assert, although 
Thomas Carrol was divorced from his wife, 
Annastasia Carroll, the mother of the 
minor, that he is not legally bound to pay 
the expenses of interment. Neither does it 
state to whom this amount is due, and the 
nature and character of the chatges. 

The petition is dismissed. 
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COMMON PLEAS 



Bank of Glen Rock v. Sbeffer et. al. 

Equity — Collusive Remedy — J urisdiciion' 

Plaintiff's bill alleged a collusive conveyance 
•^f B's property to C, for the purpose of defraud- 
ing B's creditors, and praying for a cancellation 
^f the deeds, an injunction against conveving or 
^encumbering the property and other relief. C 
•<lemurred because plaintiff's claim had not been 

reduced to judgment and because there was a 

remedy at law. Held, that the demurrer must be 
-dismissed. 

Defendant B being a non-resident, no personal 

action could be successfully prosecuted against 
liim in this jurisdiction and a proceeding in rem 

would be so inconvenient and slow as to make it 

-an inadequate remedy as compared with a bill in 
equity. 

The equity court is itself the judge of whether 

the legal remedy is an adequate one, and where 
rsuch action is circuitous and burdensome, hnd in 

any way uncertain, it will not prevent the court 
oi equity from taking jurisdiction of the case. 

A, C, PFiesl for demurrer. 
Niles ^ Neff and S. D. JVarehein, 
<:ontra. 

Demurrer to plaintiff's biil. 

May 21, 1917. Wanner, P. J. — The 
First National Bank of Glen Rock, the 
plaintiffs alleges in its bill that the deifend- 
ant, Benjamin F. Sheifer, on the 4th day 
•of October, 191 5, and for a long time prior 
thereto, was indebted to it on three promis- 
:sory notes for $494.40, 5475.00 and $41 ^.00 
rcsi>cctivcly, which notes were accepted by 
:8aid Bank upon the credit and security of 
•certafin real estate situate in York County, 
Pa., which, at the time of the making of 
^aid notes, belonged to the defendant, Ben- 
jamin F. Shefler. 

That subsequent to the making of said 
notes, to wit, on the 4th day of October, 
191 5i the defendant, Benjamin F. Sheffer, 
and Amanda Sheffec, his wife, executed 
<ieeds for said real estate in the State of 
Florida, where they then resided, and deliv- 
ered the same to Isaac Sheffer and Lydia 
Ann Sheffer, the grantees, who then were, 
and still are residents jof the County of 
York, Pennsylvania. 

The plaintiff alleges the said deeds were 
<x>llit8ively and fraudulently delivered by the 
cantors to the grantees therein, for the 
purpose of cheating and defrauding the plain- 



tiff, and in order to place said property 
beyond the reach of legal process and exe- 
cution to enforce payment of said notes held 
! by the defendant against said Benjamin F. 
Sheffer. It is also alleged in the bill that 
said deeds were given without good and 
lawful consideration, and that they were 
not recorded in County of York by the 
grantees therein, until after the plaintiff had 
renewed the above mentioned notes of Ben- 
jamin F. Sheffer without any knowledge of 
the sale of said real estate. 

The prayer of the bill is that said deeds 
be declared void and a decree be made for 
their cancellation, and that defendants be 
enjoined from conveying or encumbering, 
said real estate, and for such other and 
further relief as the plaintiff may be entitled 
under the circumstances. 

The defendants, Isaac Sheffer and Lydia 
Sheffer, have filed separate demurrers to 
said bill questioning the jurisdiction of the 
Court and denying the right of the plaintiff 
to the relief prayed for ( i ) Because it has 
not reduced its claims against Benjamin F. 
Sheffer to judgment. (2) Because it has 
an adequate remedy at law, by obtaining 
judgments against the defendant, Benjamin 
F. Sheffer in a foreign attachment, and buy- 
ing his title under an execution and subse- 
quently testmg the same in an action of 
ejectment. 

The allegations of the plaintiff's bill 
specifically allege that the sale of this real 
estate by Benjamin F. Sheffer to Isaac 
Sheffer and Lydia Ann Sheffer, was col- 
lusive and fraudulent in its purpose, and 
with knowledge of the indebtedness of said 
Benjamin F. Sheffer to the plaintiff, and 
that recording of the deeds for said property 
was withheld by the grantees until after the 
plaintiff had renewed the notes and extended 
the credit of said Benjamin F. Sheffer 00 
the faith of his supposed ownership of said 
real estate. 

This brings the case directly within the 
well settled equitable jurisdiction of this 
court on the ground of fraud and collusion, 
and interference with the rights and remedies 
prescribed by law for the enforcement of the 
plaintiff's claims. Such jurisdiction is also 
given by the Acts of June 13, i84o, P. L. 
671, and February 14, 1857, P. L. 39. It 
is held that in cases of that kind, courts of 
equity acquire concurrent jurisdiction with 
the courts of law; Mortland v. Mortland, 
151 Pa. 593; Clauer v. Clauer, 22 Pa. 
Super. Ct. 395 ; Read & Co. v. Real Est. &c. 
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Co., 156 Pa. 181; Wagner V. Fchr, 211 
Pa. 435-8; Curtis Co. v. Olds, 250 Pa. 
324; Orr V. Peters, 197 Pa. 606. 

It is well settled, too, that the plaintiff's 
legal remedy must be fully efficient and 
adequate under the circumstances, to defeat 
the defendants alleged fraud, and to secure 
the plaintiff's rights, if it is to stay the inter- 
position of the equity courts. 

The equity court is itself, to a large ex- 
tent, the judge of whether or not the remedy 
suggested in the court of law is a fully 
adequate one, and where such legal action is 
circuitous and burdensome and in any way 
uncer*^ain, it will not prevent the court of 
.equity from taking jurisdiction of the case. 

The promptness and convenience of the 
equitable remedy, as against any uncertainty, 
delay or difficulty in the available legal pro- 
cess, is always to be considered by the Court ; 
Fuller V. Fisk, 43 Pa. Super. Ct. 489-492. 

In this case, the defendant, Benjamin F. 
Sheffer, is a non-resident of this Common- 
wealth and no personal action could, there- 
fore, be successfully prosecuted against him 
in this jurisdiction. The only remedy at 
law suggested as an adequate one in this 
case, is a foreign attachment, which is a 
preceeding in rem, in which a judgment 
might be obtained in this Commonwealth, 
and the title to these premiises be finally 
tried in a subsequent action of ejectment. 

This, however, is manifestly a circuitous 
and difficult proceeding involving several 
actions whose inconvenience and delay make 
it inadequate as compared with the prompt 
and efficient equitable remedy which is 
available to the plaintiff in this proceeding. 

If the defendant, Benjamin F. Sheffer, 
lived within this jurisdiction so that the 
plaintiff might gtt a judgment, and sell the 
defendant's title on an execution in the 
ordinary way, it might present an adequate 
remedy and the necessity of an equitable 
proceeding would not be so apparent. 

Equity avoids a multiplicity of actions by 
disposing in one proceeding of all the questions 
affecting the various parties involved in the 
case; Corbe v. Burkhart, 33 Pa. Super. 

Ct. 317-320. 

The authorities cited to us for refusing 
equity jurisdiction to this creditor do not 
rule this case, because in those proceedings 
the creditors had already reduced their claims 
to judgments and there was nothing to pre- 
vent their issuing execution and testing the 
title in the usual way in an action at law. 

The demurrer is overruled, 



C. P. of 



Lackawanna Co^ 



PeDosylvania Central Brewing Co. v 
Anthracite Beer Co. 

Injunction — Trade-Mark — Unfair competi- 
tion — Similarity of markings on beer kegs. 

The use by a brewer of certain markings of 
his beer kegs in unnecessary and exact imitatioi> 
of the markings used by a rival brewer for many 
years before the imitator came into the field, wilt 
be enjoined. 

As relating to the necessary daily recovery of 
empty beer kegs for re-filling, peculiar to the 
brewery business, the defendant's act must be re- 

?;arded as mischievous, and tending to cause con- 
usion of property, and to increase both the 
hazard of mistake in collection and the expense 
of handling in that branch of the service, and on^ 
that ground the complainant is entitled to relief 
in equity. 

Proof of actual deception is not essentiaL 
Plaintiff's right to relief by injunction is the lia- 
bility of injury to his trade by means of deception^ 
There is no rational ground of distinction, ii> 
respect to the need of relief* between an injury 
which operates to impose additional cost of ser- 
vice on another, and one which directly tends in- 
take awav his trade. 

Exceptions by defendant to decree nisi, 

Warren, Knapp, O'Malley EsT Hill ancC 
M, J. Martin for Plaintiff. 

D. /. Reedy, R. fV. Archbald and J. D. 
Jordan for Defendant. 

January 2, 191 7. Newcomb, J. — The- 
exceptions are numerous but those only need 
be considered which go <o the pivotal ques- 
tion whether in any view of the facts a case- 
is made out either of trade- mark or unfair 
competition; and specific discussion would ^ 
therefore, serve no useful purpose. It is- 
neither disputed nor disputable that the- 
facts disclose a case of unnecessary and exact 
simulation by one brewer of the marking: 
exclusively used on its packages by arrival 
brewery for many years before the imitator 
came into the field, which on its face is re- 
pugnant to one's instintive sense of fair 
competition. The attempt to say it has not 
been so exclusively used by plaintiff is vain. 
The semblance in case of any other rival 
has only been partial, and thus the pack- 
ages of the various brewers have heretofore 
been easily distinguishable and not calcu- 
lated to deceive. So, too, it is believed to 
be no answer to say that no mere colors or 
combination thereof can be adopted as a 
trade-mark. Unless the doctrine of the 
cases has been misunderstood, the authori- 
ties relied upon by the learned counsel for 
that criticism are not applicable here. This- 
is not an instance of mere stripes in differ- 
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cnt colors. The marking must be regarded 
in its entirety and includes, (i), stripes; 
(2), colored chimes; and (3)^ circle to 
match, around the name of the brewery^ on 
each head. This device could have no pos- 
sible significance except by reason of its 
association, with the particular product so 
marked for more than one generation, thus 
indicating indentity of origin, manufacture 



business because their customers would ac- 
cuse them of being "bought off," a reproach 
that had already been intimated in that 
quarter. Bought off from what? What 
advantage either actual or potential is to be 
lost in that way, if none was to be gained 
by the imitation ? What interest can its 
customers have in the maintenance of the 
imitation unless it is calculated to advance 



and ownership. "Every person is at liberty their trade? How could it serve that end 



to affix to a product of his own manufac- 
ture any symbol or device, not previously 
appropriated, which will distinguish it from 
articles of the same general nature manu- 
factured or sold by others. * * * The 
object of the trade-mark is to indicate either 
by its own meaning or by association the 
origin or ownership of the article to which 
it is applied"; Mfg. Co. v. Trainer, loi U. 
S. 5 1 . The general principle is well stated 
in the text of the Encyclopedia: "Devices 
or symbols are the most usual forms of 
trade-mark. Any device or symbol may be 
protected as a trade-mark which is arbitrary 



unless its lends itself to a deception of the 
ultimate consumer ? 

"Now it has been said more than once in 
this case, that the manufacturer ought not 
to be held liable for the fraud of the ulti- 
mate seller ; that is, the shop-keeper or the 
shop-keeper's assistant. But that is not the 
true view of the case. The question I have 
to try is whether the defendants have not 
knowingly put into the hands of the retail 
dealers the means of deceiving the ultimate 
purchaser"; per Chitty, j., in Lever v. 
Goodwin, 36 Ch. Div. i. The same has 
been held in our own Federal Courts ; For 



in its character and. selection, and does not example, in Lead Co. v. Cary, 25 Fed. Rep 
by its inherent character necessarily describe " •• • ▼ , ^ . 

the goods upon which it is employed, nor 
contain any misrepresentation of the fact 
with reference to the goods, their origin, 
character, qualities or contents. Trade- 



125, where it was said by Judge Gresham: 
"The complainant is entitled to relief if the 
brand used by defendants sufficiently resem- 
bles complainant's brand to be mistaken for 
it, and the defendants adopted their brand 



marks of this class usually consist of devices i for the purpose of selling their kegs as the 
or symbols in combination with words or kegs of complainant, or for the purpose of 
names": 28 A. & £. Enc. L. (2d Ed.) 361. enabling retail dealers to do so, and the 



Thus a plain triangle inclosed by an oval 
wiih the words **Bass & Co.'s Pale Ale" is 
held to be a valid trade-mark ; In Re. 
Worthington, 14 Ch. Div. 8; also a mix- 
ture of colors in the selvage edge of worsted 
goods; Mitchell v. Henry, 15 lb. 181; a 
red cross for absorbent cotton ; Johnson v. 
Brunor, 1 07 Fed. Rep. 466 ; and a label on 
beer bottles consisting chiefly of a striking 
diagonal band in red ; Brewing Ass'n v. 
Clarke, 26 Fed. Rep. 410. 

But, it is urged, the brewer's trade is 
peculiar; it is carried on with regular cus- 
tomers to whom deliveries arc regularly 
made ; and therefore it cannot be interfered 
'^ith by any imitation of the color device on 
the rivaFs packages. 

Why then go to the trouble of exact sim- 
ulation ? . Why simulate the marking of the 
leading competitor? Why so insistent upon 



complainant has been injured by this fraud 
or is likely to be injured by it. 

Proof of actual deception is not required. 
The test of plaintiff's right to relief by in- 
junction is the liability of injury to his trade 
by means of deception ; Vulcan v. Myers, 
139 N. Y. 364. 

But that the nature of the business is 
peculiar, is true enough, and it compels some 
recognition. It can be carried on only by 
means of the daily recovery of the empty 
packages for ,re-filling. That the act com- 
plained of is mischievous and tends to the 
confusion of property at that stage is self- 
evident and not seriously disputed, so that 
if there were nothing else in the case, the 
hazard of mistake in collection and the ex- 
pense of handling in that branch of the 
service must be increased. 

To this it is answered that at best it 



retaining the imitation despite plaintiff's ' would be mere damnum absque injuria as it 
offer to bear the expense of re-marking ? has to do only with handling the empty 

Taking defendant at the word of its packages after the sale of the contents has 
managers, the only reason is that to now been completed, and therefore cannot be 
give up the imitation would ruin their own regarded as tending to steal plaintiff's trade. 
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The argument is based upon the theory that 
the public can have no concern with the 
empty packages; that its deception aipne is 
material; and that in this particular no one 
could be misled excepting the plaintiff or its 
servants. 

Technically the argument may be good ; 
but as applied here it can have nothing else 
in its favor. That is to say, confusion of 
property arises from the lawless or caprici- 
ous act of a rival. Having regard to the 
conditions under which plaintiff must serve 
its trade, the injury is quite as palpable and 
vexatious so far as it operates to interfere 
with and increase the cost of the service, as 
where it directly tends to take away the 
trade. In respect to the need of relief, 
there is no rational ground of distinction 
between the two. Hence, one can appre- 
ciate the broad statement of the principle as 
deduced from many cases by the editors of 
the Encyclopedia: "A dealer coming into a 
field already occupied by a rival of establish- 
ed reputation must do nothing which will 
unnecessarily create or Increase confusion 
between his goods or business and the goods 
or business of his rival. Owing to the 
nature of the goods dealt in or the common 
use of terms which are publici juris, some 
confusion may be inevitable, ^ut anything 
done which unnecessarily incrr,ases this con- 
fusion and damage to the estabished trader 
constitutes unfair competition. ♦ ♦ ♦ Any 
artifice, device or peculiarity of arrangement 
adopted by the defendant which tends to 
increase the probability of deception and 
which is not necessary for any useful or 
proper purpose, will be enjoined" ; 28 A. & 
E. Enc. L. (2d Ed.) 422. 

Whether looked at as a case of technical 
trade-mark or as one of unfair competition, 
the merits arc wholly with the plaintiff. 

The exceptions are dismissed. 



C. P. of Berks Co. 

Reifsnyder et aL v. Reifsnyder et al. 

Partition —Act 17 April 1864, P. L. 641 — 
Allowance of Fee for Plaintiffs* Counsel. 

Under the Act 27 April 1864, P. L. 641, the 
Court of Common Pleas may, under peculiar cir- 
•curostances attending a proceeding in equity for 
partition, allow plaintiffs' counsel a fee of $1,000 
for services rendered for the common benefit of 
all the litigants. 

Exceptions by defendant to Ma$ter*t 
Report. 

P, D. fVanner and S. E. Bertolet for 
exceptant. 



Henry Maltzberger^ Sherman //. Hov^ 
erter and Cyrus G. Derr for plaintiff. 

November 25, 191 6. Endlich, P. J. — 
This is a proceeding m equity for partition, 
in which the property has been sold by the 
Master for $17,000 and plaintiffs' three 
counsel ask to have a fee of $1,000 taxed as 
costs payable out of the fund thus raised. 
By agreement of the counsel on both sides 
the question of the propriety of this demand 
was passed upon by the Master. He al- 
lowed it and defendants excepted to his de- 
cision. Possibly it was not within the 
scope of his functions to determine this mat- 
ter. The statute seems to refer it to the 
Court; Act 27 Apr. 1894, P. L. 641. But 
that question is not now important. If nec- 
essary we can treat the plaintiffs' counsels 
demand as before us de novo. With a view 
to judging: of its admissibility both the 
judges have subjected this record to careful 
consideration. Giving full effect to the 
cases cited in support of the exceptions; 
Grubb's App., 82 Pa. -23; Fidel'y Ins. Co.'s 
App., 108 id. 339; B. & S. Ass'n v. Bank, 
142 id. 121, we are both of the opinion that 
the peculiar circumstances of this litigation 
make the allowance asked grantable without 
offending against the rule laid down in those 
decisions. The proceeding, begun in 1909, 
has been one of long duration and unusual 
complications, owing to the number of the 
parties on both sides, the intervention of 
death and lunacy, the nature and subdivision 
of the interests represented, the various steps 
successively required, the accounting involv- 
ed, etc. It is perhaps a significant fact that 
there are over 50 docket entries in the course 
of the proceeding up to this date. Practic- 
ally all that was done by counsel on both 
sides was for the common benefit of all 
concerned — a circumstance recognized in the 
fact, stated at the argument, that, by mu- 
tual agreement, the fee of defendants' coun- 
sel was charged against and made payable 
out of the fund. If that was proper it is 
difficult to see why plaintiffs' counsel's fee 
should not be similarly treated. The pro- 
priety of its amount as compensatory, and 
no more, of the services rendered, is not in 
controversy. We conclude that we ought 
to decide this matter in favor of the demand 
made. As this case, being sui generis^ is 
not ruled by any precedent, so it cannot 
become a precedent in future proceedings 
lacking its extraordinary features. 

The exceptions are dismissed. 
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Dillon V. Glatfelter et ux 

Parent and Child — Custody. 

Petitioiier abandoned his wife and children in 
1906. In 1912 his wife obtained a divorce and 
supported herself and children until her death in 
19 14. The child was subsequently, by the church 
of which she was a member, placed in the custody 
of the respondents, who clothed, fed and schooled 
her. Th^e petitioner, having remarried, asked 
that the child be remanded to him as her natural 
protector. Held, that the petition must be refused. 

In questions of this nature the Court will in- 
vestigate the circumstances and act according to 
a sound discretion, the primary object being the 
good of the child. 

The relator has not shown that he deserves her 
custody, having abandoned her in her infancy, 
and never displaying any practical solicitude for 
her physical, moral or spiritual welfare, until he 
began this proceeding. 

Under the circumstances of the case, and in 
view of the protests of the child herself, now in 
her fifteenth year, it would be cruel to place her 
in the custody of the relator. 

Petition for Writ of Habeas Corpus. 

No. 64, October Term, 1916. 

Robert C. Fluhrer for relator. 

H. A. Gross for respondents. 

June 4, 191 7. Ross, J. — This proceed- 
ing was commenced by the petition of the 
relator, William D. Dillon, to obtain the 
custody and control of his daughter Marie 
Dillon, whom, he alleged, was placed with 
the respondents Noah Glatfelter and Annie 
Glatfelter, his wife, without his consent or 
knowledge; that he had made numerous 
demands for the return of the said child to 
his home but the said Glatfelter and wife 
refused to return the said child and contin- 
ued to keep her in their said custody and 
possession against the express wish and de- 
sire of the petitioner who (he alleged) is the 
lawful and rightful custodian of the said 
Marie. 

At the hearing the following facts were 
developed : 

Marie Dillon is the legitimate daughttr 
of the petitioner, and was born September 
5th, 1902. She lived with her father, the 
petitioner, and her mother, together with a 
brother and sister until sometime in April, 



1906. On the 5th of August, 191 2, a 
divorce a vinculo matrimonii was granted by 
this Q)urt to Lydia Dillon from tht 
petitioner, William D. Dillon. The divorce 
was granted, as shown by the proceedings 
therefor, because of the wilful and malicious 
desertion of the said William D. Dillon. 
The undenied and uncontradicted evidence 
of Mrs. Mary Morgan, Lewis Haack, 
Mrs. A. W. Bastrass and Mrs. Amanda 
Foyle, taken at the hearing on the applica- 
tion jfor divorce, and placed in evidence 
without objection in this hearing, was to the 
effect that for several years prior thereto the 
said Lydia Dillon worked hard and sup- 
ported her three children. After the di- 
vorce was granted by this Court, Lydia 
Dillon took her daughter Marie Dillon, 
supported and cared for her until sometime 
in 19 1 4, when she died, leaving Marie to 
the care of a stepfather, who evidently 
abandoned her. The members of the West- 
minster Presbyterian Church of the City of 
York, (of which church Marie was a mem- 
ber) learning of b^r abandoned condition, 
procured a home for her with the respond- 
ents, Noah Glatfelter and his wife Annie 
Glatfelter, who have clothed, fed, schooled 
and cared for her ever since October 2nd, 
1914. Marie Dillon was examined in open 
court and separately by me. She evinced 
an unusual advancement in the studies 
taught by our common school system, which 
evidenced the fact that her schooling and 
education had not been neglected. 

Her demeanor was gentle, quiet and com- 
paratively refined. Her pronunciation was 
more than ordinarily correct and her voice 
was well modulated and refined. These 
things are strong indications that the child's 
moral surroundings had been refining rather 
than degrading. 

In the interview with the Court, she was 
very frank and candid and she impressed me 
as being very sensitive, and more thoughtful 
and sad than most young girls of her age. 
She evidenced a deep sense of devotion to 
religious teachings and beliefs and while she 
expressed a very intelligent conception of 
her filial duty, she most earnestly implored 
the Court not to order her into the custody 
of her father for whom she evidenced con- 
siderable antipathy and fear. The argu- 
ments which she used in urging the Court 
not to place her in the custody and control 
of her father were remarkable for tht 
abundance of common sense and logic for 
one of her age and surroundings. She had 
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somehow obtained the impression that she 
was ont year older than the church records 
showed her to be ; and, indeed, one might 
readily be induced by her manner and talk, 
to believe that she is much older in years 
than the records show her to be. 

The law is that, *'When a court is asked 
to appoint a guardian of the person of a 
child, it will investigate the circumstances 
and act according to a sound discretion, 
the primary object being, the good of the 
child." Heineman's Appeal, 96 Pa. 112; 
Commonwealth v. Atticks, 5 Binn. 519; 
Commonwealth ex rel. v. Hartigan, 19 
Dist. 961 ; Commonwealth ex rel. v. Strick- 
land, 27 Pa. Sup. 309; Commonwealth ex 
rel. V. McDonald, 20 Dist. 107 1 ; Fahs v. 
Berkstresser, 24 Y. L. R. 184; Miller v. 
Mitchel, 30 Y. L. R. 36. 

The conditions surrounding the subject ) 
of this case, as revealed by the evidence, 
call for the most careful exercise of the 
judgment of the Court. The unusual in- 
telligence and innate refinement of the child 
in question, causes my mind to wonder why 
some of our numerous philanthropic societies 
ever permitted her to be so neglected as the 
evidence depicted her to have been before 
she was placed in the care of the respond- 
ents. They seem to be her benefactors 
since she was abandoned by her stepfather 
after her mother's death. 

The relator, her father, now seeks her 
custody, but he has not shown that he de- 
serves it, for he has not shown by the evi- 
dence that he ever had any natural solicitude 
or affection for her ; the evidence conclusive- 
ly shows that he abandoned her in her 
infancy and never displayed any practical 
solicitude for her physical, moral, or msntal 
welfare until he began this proceeding. 
The most direct and logical inference which 
can now be drawn from his actions, is, that 
he seeks to obtain possession of her for the 
purpose of having her assist his recently 
acquired wife in household duties. He says 
he will send her to school, but does not say 
what school. My own knowledge of the 
schools of the neighborhood in which he 
now resides leads to the conclusion that they 
are in no wise better fitted to improve her 
intellectual condition than the school which 
she now attends near Glen Rock, in this 
County. He says that he wants her because 
he has a natural and legal right to have her ; 
but does not the evidence clearly disclose the 
fact that he has long since forfeited those 



rights through neglect and indifference^ 
which practically resulted in her abandon- 
ment? It is true that he is fortified now in 
his endeavor to obtain the custody of his 
daughter by a most estimable and praise- 
worthy society of religious philanthropy; 
but does not the evidence show that his 
neglect, and indifference for his child, has 
resulted in her having espoused the faith of 
another religious denomination, in the tenets 
of which she seems to be well entrenched 
both by intellect and faith ? Has he not 
by neglect allowed her to obtain and harbor 
feelings of antipathy and fear for him? 

When his past life of neglect of this child 
is compared with his present demeanor, it 
cannot result otherwise than in the conclu- 
sion that his present action is prompted 
more by a desire to obtain the physical as- 
sistance of his daughter, than by any inten- 
tion or desire to better her condition in life. 
There is no evidence before the Court which 
would warrant it in concluding that the 
welfare ot Marie Dillon would now be en- 
hanced by placing her in the custody of the 
relator. Indeed, as against the protests of 
Marie, we think it would be an act of 
cruely to do so. 

After a full hearing of all the evidence in 
the case and after a careful consideration of 
the arguments had before the Court, we are 
of the opinion that the petition should ,be 
dismissed, and for the present we remand 
Marie Dillon to the custody, care and pro- 
tection of the respondents Noah Glatfelter 
and his wife Annie Glatfelter, until the 
further order of the Court. 



C. P. of 



LackawaDoa Co. 



Weiland v. Wetland 



Actions — Form of — Alteration of record, 

Tha question whether a bond accompaoying a 
mortgage, after being filed in the prothonotary's 
office and before entry of the usual notation on 
the continuance dock, had been altered by the 
addition of certain words restricting the lien of 
the judgment to the specific lands bound by the 
accompanying mortgage, is one of fact for a jury, 
and cannot be determmed by the court on motion 
to correct the record. 

Motion to correct record. 
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fV, L, Schanz and John P, Kelly for 
motion. 

R. fV, Rymer, contra. 

April 30, 191 7. Newcomb, J. — The 
record would stand some correction aside 
from that asked for by pe^'itioner. She is 
the executrix, etc., of Theodore H. Weiland, 
deceased, and has been so ever since his 
death in 1913* The record in question is a 
judgment d. s. b. founded on a security held 
by deceased in his lifetime and which came 
to the hands of his executrix by virtue of 
her trust. The propriety of making her 
the plaintiff when judgment was entered 
thereon in January, 191 6, ought to have 
occured to the mind of counsel who directed 
the entry. The ''estate of A. B." is not a 
proper party to a judgment recovered by 
his personal representative on the common 
law side of the court. 

The authority for entering it is a general 
warrant of attorney in defendant's bond of 
February, 191 2. It was directed, not in 
the ostensible execution of that power, but 
by mere praecipe of '^plaintiff's attorney.'' 
This, however, may be regarded as a defect 
in form rather than substance. But judg- 
ment was taken, as directed, for the penal 
sum of the bond, $14,000, with interest 
from Its date. This is erroneous in that 
the interest is payable only on the real debt 
of $7,000. These are pointed out as care- 
less methods not to be commended and for 
which there is no good excuse, as they would 
be avoided by ordinary attention to the in- 
strument itself. 

The thing complained of by petitioner is 
an alleged alteration of the bond by the ad- 
dition of a few words which would restrict 
the lien of the judgment to the specific lands 
bound by the accompanying mortgage. The 
bond itself has disappeared from the files, 
but the restriction appears in the continu- 
ance docket entry. For technical reasons 
the prothonotary is made a party to the 
present motion, but neither he nor any of 
his office force is charged with being at 
fault in the premises. The change is alleged 
to have been made during the short time 
which elasped between the filing of the bond 
by attorney and the usual notation on the 
continuance docket. Petitioner's case rests 
upon the theory that the bond was stealthily 
taken from the office by someone and in like 
manner replaced, after the alleged alteration 
had been made, with such expedition that its 



temporary absence passed unnoticed, and 
thus the fact was not discovered by petition- 
er's counsel until occasion to refer to the 
record occurred some four months later. 

The allegation is just as stoutly denied 
on the one side as asserted on the other. 
Thus a dispute arises which is purely one of 
fact and as such ought to be tried by a jury* 

An issue is accordingly awarded for that 
purpose ; as to the form of which the par ties 
by their counsel will be further heard. 

The disposition of the present rule will 
await the^Yesult of such issue. 



C. P. of 



Lehigh Co. 



Fioance and Guaranty Company y* 
West Auburn Creamery Co. 

Foreign Corporations — Doing Business 
Within State — Art. 16, Sec. 5, of Consti- 
tution—Act of April 22, 1874, P.L. 108. 

The purchase, by a foreign corporation not 
registered in this State, of book accounts covering 
a number of transactions with different parlies, 
the collection of which extended over a period of 
several months, more or less permanent and in 
line of its corporate activities/ the corporation at 
all times exercising complete control over the 
transactions within the State through its desig- 
nated agents within the State to carry on these 
corporate activities, is doing business within this 
State and is in violation ot Article 16, section 5, 
of the Constitution of Pennsylvania and the Act 
of April 22, 1874, P. L. 108. 

Motion to take off Non-Suit. 

Sam'l J. Kistler and Chas. F. DaCosta, 
for motion. 

George JV. Aubrey^ contra. 

March 19, 1917. Groman, P.J. — Tht 
plaintiff, a foreign corporation with its 
principal office at Baltimore, Maryland, on 
December 13^ I9i3» entered into an agree- 
ment, with the defendant. West Auburn 
Creamery Gmipany, a domestic corporation, 
with its place of business at Allen town, 
Pennsylvania, whereby the defendant com- 
pany sola, assigned and set over to tht 
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plaintiff company, its successors and assigns, I in another state, on the ground that the con- 
all its right, title and interest to and in a signee becomes the agent for the company. 



number of open accounts and contracts fully 
set forth in said agreement. Under the 
terms of the agreement collections were to 
be made, and paid over to the plaintiff; the 
West Auburn Creamery Company, the de- 
fendant, and V. G. Tice of Allen town, 
Pennsylvania, were designated as agents to 
do so. The plaintiff avers that the defend- 
ant is indebted to it in the sum of $557.53 
for failure to comply with certain terms of 
the agreement ; suit was brought to recover 
said amount. It is admitted that the plain- 
tiff corporation was not registered in the 
State of Pennsylvania, and at the trial the 



It thus seems that the tests to be applied 
are : did the corporation act within the scope, 
of its corporate powers ; was part of its 
capital invested in the state for a more or less 
indeterminate period ; was it a single trans- 
action only, or did it contemplate a series of 
acts extending over a period of time ; did 
the corporation have an agent or agents in 
the state representing it for the purpose of 
carrying on the business in which it was 
engaged ? 

That plaintiff acted within the scope of 
its corporate powers is conceded, and cannot 



™! !Jl?„''"u^™"'- f! *o!![!!!!.fcl'""!'^ ! be the subject of argument. That plaintiff 

invested part of its capital in Pennsylvania 
can be found by the facts as disclosed by 

A • I v\-i c • f 1. /-« (the pleadings. The purchase of book ac- 

Article XV 1 Section 5 of the Const.tu- ^^^^^^ ^^„i„ , ^^^^^^ ^^ transaction! 

!-" -L!!?™'^l''*".[!.PT'''f .!!l*l. "! (u-: with different parties, the collection of which 

extended over the period of several months, 
was more or less permanent and was in the 
line of its corporate activities ; the plaintiff 
at all times exercising complete control over 
the transaction within the state through its 
designated and appointed agents within the 
state to carry on its corporate activities in 
the state after acquiring certain accounts by 
purchase. The ^ct of the agent coming into 
the state and soliciting business for the for- 

J. ,. -1. in. in cign corporation is not here in question; 

>s domg business within the State of Pcnn- J^^^ ^^ ^^^ ^^^ concerned in is the situ- 
sylvania is one of fact not necessarily de- , ^^j^^ „f ^^^ p,^;^^;^ ,j^^^ ^^^ execution of 



was doing business in Pennsylvania as a 
foreign corporation in violation of the Act 
of April 22, 1874. 

A 
tion 

eign corporation shall do business in this 
state without having one or more known 
places of business and an authorized agent 
or agents in the same, upon whom processes 
may be served/* The Act of April 22, 
1874, was passed to make the constitutional 
provision effectual, and remained in force 
until the Act of June 8, 191 1, was passed 
designating the Secretary of the Common- 
wealth as agent for all foreign corporations. 
The question whether or not the company 



pendent solely on single acts or on the effect 
of single acts, but on the effect of all com 



the agreement, and the acts of plaintiff in 
carrying out the terms of the agreement, 



Commonwealth v. Wilkes-Bar re and Hazle- 
ton Railroad Company, 251 Pa, St., p. 
10. A single act may or may not constitute 



bined acts whjch they are performing here: I j^ji^^ji ^^^^^^^ j^ ^^ ..joing business 

in the state" or not. The pl'aintiff trans- 
acted at least a part of the business within 

,,j . , . „ rr^, ^ the state, had part of its capital invested, 

"doing business ; Thompson on Corpora- 1 ^^ j ^^ j ^^^„^j ^^^^^;„ ^^^^. ^^ 

tions, 6670 et s.q. It has also been held , j ^^^ j„ Thompson on Corpora- 
that where a foreign corporation appointed T^„^ ^^^i^^.^ Supplement 1915). 6671- 
a local agent m this state to whom it con- ! ^g^^, we find the following language: "A 
signed goods to be sold on commission. }hc,fj^. ^^ ^^^ j^ .j^i business' with- 

company-^ employed a portion of its capital j .^ ^ ^^.i^^i^ ,^^^^ ^^en it transacts therein 
within the Commonwealth that its property \ ^^^ substantial part of its ordinary business 
shipped here was liable to be sold or return- 1 ^^j^^ -^ continuous in character, as distin- 
ed as It might determine, that then «t was; j^^^j ^^^^ ^^^^, ^^^^j ^^ ^^^^^^^ 
domg busmess m this Commonwealth ; 1 he ; transactions " 
Milsom Rendering and Fertilizer Company j 

V. Kelly, lo Pa. Sup. Ct., p. 565. In j We, therefore, reach the conclusion that 
Osborne v. Shilling, 1 1 American and Eng- plaintiff corporation was *'doing business*' 
lish Annotated Cases, p. 322, it was held in the state which required it to register 
that a foreign corporation maintaining an therein. 

agency in another state was doing business j . . . , «• 1 j 

therein, so also, is the ownership of goods 1 Motion to take off non-suit overruled. 



YORK LEGAL RECX)RD 



21 



C. P. of 



Lancaster Co. 



Vickers v. Conestoga Traction Co. 

Damages — Neglige n ce — Ifiioxicatio n—Duty 
of railway employees — Evidence — Pre- 
ponderance of. 

A plaintiff whose suit is grounded on alleged 
negligence must not only establish the negligence 
by a preponderance of evidence but show that it 
-was the cause of the injury and the negligence 
proven must be that alleged in the statement and 
no other. 

A plaintiff can not recover damages for an in- 
jury to which his intoxication contributed, to the 
•extent that he would not have been injured if 
sober. 

There is no speccial duty on the part of a trac- 
tion company to maintain a lookout for intoxicated 
persons, and it discharges its duty when its em- 
ployees, after discovering them on or near the 
track, exercise reasonable care to avoid injuring 
them. 

A preponderance of evidence does not mean 
the greater number of witnesses but the greater 
credioility of the evidence on the one side, and 
although the jury may believe the story of one 
-witness, against several, the testimony of one 
-witness uncorroborated» particularly if interested, 
should be considered with great care, and ordin- 
arily, where contradicted by a number of wit- 
nesses, some of whom appear to be disinterested, 
and no good reason appears for disbelieving 
them, the jury should not arbitrarily disregard 
that preponderance. 

Rule for a new trial. 

C, E. Montgomery for rule. 

S, R. Zimmerman aod John E. Malone^ 

contra. 

January 13, 1917. Landis, P.J. — In 
this case, the question involved was purely 
one of fact, and as such it was submitted to 
4>hc jury. The trouble that now arises for 
the plaintiff is not so much the alleged error 
on the part of the Court as that the finding 
of the jury was in favor of the defendant. 
All of the ten reasons assigned are to the 
^ charge of the Court and the answers to the 
defendant's points, and at least some of 
them have no bearing upon the real point 
raised therein. 

The circumstances surrounding the ac- 
cident, as claimed by the plaintiff, can be 
briefly told. On September 25, 191 5, the 
plaintiff, who was a carpenter, living in 
Lancaster City, was working as a laborer 
or mortarman at Quarryville, in this county. 
After his work was done, he, about nine 



o'clock p. m., left that place on a car of the 
defendant company for his home. Not pay- 
ing to the conductor his full fare to Lan- 
caster, but only ten cents, he was told to 
leave the car at Refton Station. In his ex- 
amination-in-chief, he testified that, when 
the car reached Refton, the conductor "got 
hold of me and he put me off.** On cross- 
examination, he said he got off at Refton on 
the platform side. However, it is of little 
consequence, so far as this case goes, whether 
he got off or was put off, and nothing that 
the Court said or omitted to say on this sub- 
ject can iii the least affect the result. In 
fact, none of this evidence should have been . 
introduced, and it would not have been ad- 
mitted if objection had been raised. Suffi- 
cient for this case is it that he was off the car 
at Refton, and that he had alighted from it 
in perfect safety. What happened there- 
after is th; important part« After a time, 
and while he was standing at or near the 
Refton Station, a car came along, going 
towards Quarryville. It has been testified 
that it was the same car that had brought 
the plaintiff to Refton, as that car ran to 
Beaver Valley Junction, and then, as was 
its custom, returned to Quarryville. When 
this car came along, the plaintiff says he 
was four or five feet away from the track, 
and that he signaled with his left hand to 
the motorman in charge. According to his 
story, the car came to a full stop, and, white 
it was standing still, he put his left foot on 
the step and grasped with his hands the 
handle bars on each side ; that then the car 
gave a quick jerk and threw him violently 
against the hind end where he had his hold 
with his left hand, and then he flew the 
opposite way, the lengthway of the car, for- 
ward and sideways, nnd he kind of threw 
his right hand out, and his hand got under 
the car or was injured b> the car. This 
was the ground upon which the plaintiff 
claimed to recover, for his statement reads 
that, **while said plaintiff was in the act of 
mounting the steps and getting on the rear 
end of the car, at a time when the car had 
come to a full stop, said company, defend- 
ant, did unlawfully, negligently, carelessly 
and improvidently start and move said car 
more or less violently and in a very sudden 
manner, before plaintiff had safely gotten 
thereon, or had been afforded a reasonable 
time to get safely thereon, or had been safely 
received as a passenger, * ♦ ♦ whereby he 
was seriously and permanently injured," and 
added that the plaintiff was "hurled violently 
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to the ground, with his right arm under the 
car.*' This, then, being the cause of the 
injury as alleged in the statement, the plain- 
tiff was botind to convince the jury of its 
truth, before he could recover at all. Now, 
why should there be a quibble as to whether 
the car went over his hand in whole or in 
part? It surely caused the accident, and 
that, as was said to the jury, every one ad- 
mitted. If it did not, why was the plaintiff 
before the Court, charging the defendant 
company with negligence? 

In Brickwood Sackett's Instructions, Vol. 
3» Pl» 3740. it is stated that the jury shall 
not consider the question of damages until 
they have determined: *' * * Second, 
whether the defendant was guilty of the 
negligence charged in the declaration ;* and 
in Black's Law and Practice in Accident 
Cases, sec. 222, that "there cannot be a re- 
covery upon a ground of negligence not 
alleged." In Kepner v. Harrisburg Trac- 
tion Company, 183 Pa. 24, Mr. Justice 
McCollum said: **The general rule is, that 
the plaintiff, whose suit is grounded upon 
the alleged negligence of the defendant, 
must not only establish the negligence by 
competent evidence, but he must show that 
it was the cause of the injury for which he 
sues." It has also been decided that the 
statement in an action for negligence must 
set forth with particularity the defendant's 
acts on which negligence is predicated and 
the cause and nature of the inquiry ; mere 
general averments of negh'gence are not suf- 
ficient. Now, what were the instructions 
of the Court to the jury as to his right to 
recover? After a full statement of the 
plaintiff's version of the manner in which 
the injury occurred, the Court said: "Only 
if the jury find that the car stopped and the 
plaintiff was on the step, attempting to enter, 
and that the conductor signaled and the car 
started violently and threw him off and his 
arm got under the hind wheel of the car 
and was mangled, can there be a verdict in 
favor of the plaintiff. That is the cause 
which the plaintiff set« forth in his state- 
ment as having caused his injury, and he 
can recover for this and nothing else. If 
the accident was caused in any other way 
than is asserted by him in his statement, the 
verdict must be in favor of the defendant." 
And again: **The jury must^ as we have 
said and we again repeat, find that he was 
attempting to get upon a car which was 
standing still when he made the attempt and 
which he had a right to enter, and that he 



must have been thrown from the car by the 
sudden starting and jolting of the car and 
thus injured, and if they so find, and only 
then, they may render a verdict in his favor» 
When I say a car which he had a right to^ 
enter, it is not disputed, of course, that he 
had a right to stop that car and get on it 
on that night, if that is what he was doing."" 
We arc of the opinion that this is a fair 
statement of the law upon this subject, and 
if it is not, we shall be glad to be set right. 

The statements of the evidence, which arc- 
complained of in the third, fourth and fifth 
reasons, will, on reference to the Notes of 
Testimony, be found to be fully sustained. 
The testimony of John E. McFalls in rela- 
tion thereto is contained on page 61 ; that 
of Harry E. Donahue on pages 68, 69 and 
70; and that of Amos H. Shaub and John 
P. Gerhart on pages 78 and 80. Buc, even 
if inaccuracies of statement were mads in 
some degree, it nevertheless remains that the 
principal issue involved in this ca^e was 
fully and fairly submitted to the jury. 

The afKrmance of the defendant's first,, 
second and third points is in accord with 
the authorities. The first point reads: "If 
the jury believe that Joseph M. Vickers,. 
the plaintiff, at the time of the accident, was 
intoxicated, and would not have been injured 
if he had been sober, and that the motorman 
did everything, in his power to stop the car 
to prevent the accident, then the verdict 
of the jury must be for the defendant;" and 
the second point: "If the jury believe that 
the plaintiff, at the time of the accidents 
was intoxicated and was sitting west of the 
Refton Station thirty-five or forty feet,, 
close to a pole, and near the tracks of the 
defendant company, and pitched forward in 
front of the car because of his intoxicated 
condition, and thus caused the injury to his 
right hand, then the verdict of the jury 
must be for he defendant." In Wynn v. 
Allard, 5 W. & S. 524. it is held that "a 
plaintiff in an action of trespass is not en- 
titled to recover damages for an injury done 
to him which was the consequence of his 
own negligence as well as that of the de- 
fendant," and in Black's Law and Practice 
in Accident Cases, sec. 344, it is said that 
"intoxication on the part of the injured per- 
son does not per se establish contributory 
negligence, but it is a circumstance that may 
be considered as bearing upon the question 
of plaintiff's due care. Intoxication is not 
a defense, unless it was the proximate cause 
of the injury, because a drunken man is not 
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beyond the protection of the law : ♦ * ♦ 
bur, if plaintiff's intoxication contributed to 
the injury, he cannot recover, because the 
plaintiff's intoxication is no excuse for his 
own negligence." In Wharton on the Law 
of Negligence, pi. 332, it is laid down that, 
** where the injury is a consequence flowing 
in the usual course of events from the plain- 
tiff's misconduct, then the plaintiff cannot 
recover. Thus, an intoxicated person, or a 
person driving recklessly, cannot recover for 
an injury caused by a collision with an ob- 
ject negligently on the road, because^ in the 
usual course of events, a person who is 
drunk, or driv.es recklessly, precipitates him- 
self against whatever is in his way, and as 
something in any ordinary drive will be in 
his way, the question of the defendant's 
negligence is immaterial.'* In Hershey v. 
Road Commissioners of Mill Creek Town- 
ship, 9 Atlantic Reporter 452, the Court 
below charged that: **If the parties were on 
a debauch, and find from the evidence that, 
but f3r the drunkenness of Briggs, the 
accident would not have happened, then, 
notwithstanding the neglect ot the town 
authorities, the plaintiff will not be entitled 
to recover in this case." On appeal to the 
Supreme Court of this btate, this ruling was 
affirmed. Again, in Munlcy v. Hull, 3 
Lackawanna Jurist 277, Archbald, P. J., 
held that ''intoxication is evidence that 
should go to the jury on the subject of 
negligence, and, if found to be the cause of 
the accident, the plaintiff cannot recover." 

The proposition as contained in the third 
point seems to me to be a correct statement 
of the law. That point reads : "The rule 
of law is, that there is no special duty on the 
fMurt of a traction company to maintain a 
lookout with a view of promoting the safety 
of intoxicated persons, but that the railway 
company discharges its duty when its em- 
ployees, after discovering them lying upon 
the track, or near it, in front of their ad- 
vancing car, exercise reasonable care to avert 
injury to them." It certainly is not pre- 
sumed that the employees having the cars in 
charge will find intoxicated persons along 
the track, and, therefore, the company must 
maintain a lookout to promote the safety of 
such persons. It is undoubtedly true that, 
if, in the course of the employment, and 
while performing the duty required of him, 
an employee shall see such persons on or 
along the track, he cannot ruthlessly run 
them down. He must exercise reasonable 
care to avert injury, the same as in all other 



cases. The burden of proof is on the plain' 
tiff to prove negligence, and the mere fact 
of injury will not in general raise such pre- 
sumption. It is the duty of the driver to 
watch, and to have his car under as com- 
plete control as the necessary motion of it 
will permit, and his attention should be di- 
rected steadily to the track ahead of him to 
observe its condition and any danger that 
may threaten either his car or the public; 
Reilly V. Phila. Traction Co., 176 Pa. 335. 
It must be, however, remembered that the 
plaintiff does not contend that he was in- 
jured fn this way, for, according to his 
statement, he was attempting to enter a car 
that was at a full stop^ but which was sud- 
denly started, thereby causing the accident. 
The point as stated was really only a the- 
oretical proposition, legally correct, but one 
which neither helped nor hurt either of the 
parties, and it might well have been omitted. 
The answer to the fourth point was 
rather in the interest of the plaintiff than 
the contrary. It sets forth that the plain- 
tiff was bound to show by a preponderance 
of evidence, that the injury to him occurred 
by him being thrown from the car by the 
sudden jolting of the same, and in no other 
way. As this was the cause assigned in the 
statement, the law of the point was mani- 
festly correct, and it was, therefore, affirmed. 
But it will be remembered that the plaintiff 
was the only witness who testified on his 
part concerning the manner in which the 
injury was brought about, and, thinking 
that the jury might misunderstand what 
was meant by a preponderance of the evi- 
dence, the Court proceeded to explain it. 
It was said that a preponderance of the 
testimony did not mean the greater number 
of witnesses called on any one side, as a 
jury might believe one witness and disbelieve 
a number of contradicting witnesses, if they 
were convinced that the one witness, from 
his manner of testifying, the opportunities 
which surrounded him and the general facts 
appearing in the case^ had told the correct 
story. But we then added the caution con- 
tained in Cromley v. Penn'a R. R., 211 Pa. 
429, that the testimony of one witness, un- 
corroborated, particularly if interested^ 
should be considered with great care, and 
under all ordinary circumstances, where one 
interested witness, unsupported, is contra- 
dicted by a number of witnesses, some of 
whom appear disinterested, and no good 
reason appears for disbelieving them, the 
preponderance of the testimony inclines to 
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that side, and the jury should not arbitrarily 
disregard that preponderance of the testi- 
mony. Mr. Justice FelL in that case, said : 
**Only one witness testified that there had 
been a stop ; five witnesses, who had a better 
opportunity to see what happened, testified 
that there had been no stop. If there was 
nothing in the manner of defendant's wit- 
nesses to throw doubt on their testimony, 
the preponderance of the testimony should 
have led the jury to find for the de- 
fendant, and on their failure so to find, the 
Court should have granted a new trial.'' 
See, also, Anderson v. Pittsburgh Railways 
Co., 251 Pa. 517. 

An examination of the testimony will, we 
think, conclusively show that the plaintiff 
was intoxicated and thus brought about his 
injury. The jury, after carefully consider- 
ing the evidence, so viewed the case, and 
properly found for the defendant. The 
rule for a new trial is therefore, discharged. 

Rule discharged. 



C. P. of 



Northampton Co» 

Fluck V. Heller 



Trespass for Deceit —Sufficiency of State- 
ment —Practice Act, May 14, 1915, P. 
L. 486, 

A statement in an action of trespass for deceit 
is insufficient where it shows that the plaintiff re- 
ceived a deed for certain lands described in 
courses and distances, and the averment of fraud 
consists in the allegation that the "defendant, or 
his agents" represented that a contiguous tract 
was included in the premises sold. The state- 
ment should set forth the names of the agents, 
and also that the defendant had knowledge that 
the agents had made the false statements before 
the deed was delivered. 

Under the "Pracrice Aet, 19 15" an opportunity 
to amend the statement may be given. 

Trespass to recover damages for deceit. 

Smith, Paff ^ Lamb and Russell N- 
Koplin for plaintiff. 

James T, Woodring for defendant. 

January 1, 1917. Stbwart, P. J. — This 
is a question of law raised by the defendant 
in his affidavit of defense as to the sufficiency 
of the statement of claim under section 20 
of the "Practice Act, 1915," P. L. 486. 
Plaintiff claims that his statement is founded 
upon Martachowski v. Orawitz, 14 Pa. 
Super Ct. 175. That case, however, is not 
at all similar to the present case, and while 
Judge Porter did say "the statement on de- 
murrer must have been adjudged sufficient,'* 



yet it does not appear from the report of the 

case that the sufficiency of the statement was 

ever questioned. Nor is the present case 

like Gnswold v. Gebbi et al., 126 Pa. St. 

353. That case was a very close one, and 
Mr. Justice Mitchell said that the liability 
of the defendant for the acts of her agent 
was not involved in the decision. Referring 
to that subject, he said : "But the question 
does not really arise, as there was testimony 
not only that the defendant knew of the 
preparation of the circular by her agent, 
but also that she had herself given it to 
parties who inquired about the property." 
Again, the same judge, in Freyer v. Mc- 
Cord, 165 Pa. St. 539, referring to the 
case, said : "Grfswold v. Gebbie was said 
to be a very close case, but attention was 
called in the opinion to the fact that the 
defendant not only knew of the preparation 
of the deceptive circular by her agent, but 
had herself given it to some parties who in- 
quired about the property. That element 
is entirely wanting in the present case. 
There is no evidence that either the defend- 
ant, or Graham, her agent to prepare the 
deed, knew of any fraud, if in fact any 
fraud was committed.*' When we turn to 
the statement in the present case, we find 
that the defendant was the owner of the 
tracts described in paragraph one, and we 
find that by paragraph twelve those tracts 
were conveyed by deed to the plaintiff and 
described by courses and distances. The 
allegations of the plaintiff, without quoting 
fully, are as follows: "the defendant, 
through his agents,'' represented that the 
contiguous tract described in paragraph sec- 
ond, also belonged to the defendant ; "that 
in pursuance of the solicitations of the de- 
ifcndant, or his agents, the agents of the de- 
fendant'* showed certain land to the plain- 
tiff; "that the defendant or his agents 
unlawfully, fraudulently and deceitfully 
did represent and state to the plaintiff, with 
intent to deceive the plaintiff, that the de- 
fendant was the owner of all the real estate,** 
&c. ; that the defendant was not the owner 
of the real estate, &c. ; that the fact that 
the "defendant did not own part of the land . 
: was well known to the defendant, or his 
agents*' ; "that the defendant, or his agents, 
m&de such unlawful, fraudulent and deceit- 
ful representations to the plaintiff with the 
intent that they should be acted upon by the 
plaintiff.'* All the averments, with the ex- 
! ception of the one in paragraph fifth, are in 
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the disjunctive ; that is to say, "the defendant, 
or his agents." Nowhere is the name of 
the agent given. The foundation of this 
action is moral turpitude on the part of the 
defendant. That must be averred and 
proved before the plaintiff can recover. If 
the transaction was by the defendant and 
his agents, it should be so stated. If' the 
false representations were made by the , 
agent, knowledge that they were so made, | 
and that the defendant knew that thcv were 

m 

false at the time the agent made them, must 

be brought home to the defendant. The 

plaintiff must have known just what land 
he received. His deed must have told him 
that. If the agents represented that the 
Boyer tract belonged to Heller, before the 
plaintiff can recover he must aver in his 
statement, and prove on the trial, that 
Heller knew that the agents had made the 
false representations before he gave the 
deed. This is the plain doctrine of Frcyer 
V. McCord, 165 Pa. St. 539: and Kecfe et 
ux. v. Sholl, 181 Pa. St. 90. The plain- 
tiff must know the names of the agents, 
what they said, and when they said it, and , 
must also know whether Heller had knowl- 1 
edge of their statements. If he cannot, 
truthfully aver these facts, he ought not to | 
put the defendant to the trouble and ex- 
pense of going to trial, because he could not 
recover. It would not be right to enter 
judgment for the defendant without giving 
the plaintiff an opportunity to amend, if he 



C. P. of Lancaster Co. 

Sorrick v. Scheetz 

Tort — Statement— Sufficiency of.. — jlct of 
May 14, igiSy P. L, 483- 

Under the Practice Act of May 14, 1915, a 
statement is not defective in that, it does not set 
forth the contract on which the plaintiff depends 
and whether it is oral or written, where the ac- 
tion is founded on a tort and the material facts 
are set forth in concise form. 

Rule to strike off statement. 
Harnish ^ Harnish for rule. 



can. I 

If the plaintiff shall amend his statement 
within fifteen days from this date, in conform- 
ity with the views above set forth, the defend- 
ant shall file his affidavit of defense to the aver- 
ments of fact in said statement within fif- 
teen days after service of the amended state- 
ment upon him. If the plaintiff shall fail 
to file his amended statement within the 
time set forth, upon motion of the defend- 
ant, the prothonotary shall enter judgment 
for the defendant and against the plaintiff. 



B, F. Davisy contra. 

January 13, 191 7. Hassler. J. — This 
is a rule to strike off a statement filed under 
the Act of May 14, 191 5, P. L. 483. The 
Act requires that the statement shall set 
forth the material facts, upon which a plain- 
tiff relies to recover, in a concise form and 
that it shall state whether the contract on 
which the plaintiff depends is oral or in 
writing. In this case, however, it does not 
appear that the plaintiff depends upon an 
express contract. The statement sets forth 
that he was the owner of eight pigeonsi 
which he left in the possession of the defend- 
ant when he ceased to be employed by him. 
He subsequently directed the defendant to 
ship them to him, and on defendant's failure 
to do it, he, or by his agents or attorneys for 
him, demanded the return of the pigeons, 
which the defendant failed to make. He 
further alleges that defendant has converted 
and disposed of said pigeons to his own use. 

The act of the defendant in converting 
and disposing of the pigeons which are the 
property of the plaintiff, though in his, the 
defendant*s possession, to his own use, is a 
tort. The plaintiff can, however, waive the 
tort and sue in assumpsit for money had and 
received; Finney v. McMahon, i Yeates 
248; Dundas v. Muhlenberg^s Executors, 
35 Pa- 351 ; Zell v. Dunkle, 156 Pa. 353; 
Barley v. Bccgle, 29 Sup. 635 ; O'Neill v. 
Brown, 17 D. R. 1062. 

Under these circumstances the statement 
is not defective in that it does not set forth 
the contract and allege whether it was oral 
or written, as the material facts upon which 
the plaintiff relies to recover are set forth in 
a concise form. The fact that he brought 
them to defendant's place of business through 
an arrangement need not have been set forth 
in the statement, but it is not defective be- 
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cause he stated more than he was actually 
required to do. 

There is no meri^ in the contention that 
the statement does not set forth the items of 
his loss. As a matter of fact, it does do this 
in setting forth the number of the pigeons 
and the value of each. We think the state- 
ment complies with all the requirements of 
the act of assembly, and discharge the rule 
to show cause why it should not be stricken 
off. .' 



Anderson v. Anderson 

Divorce — Counsel Fees, 

' The respondent denied the facts set forth in 
the libel» and asked for an allowance for counsel 
feet and expenses. Subsequently Hbellant asked 
leave to withdraw the suit. The facts showed 
that the husband had been ordered by the court 
of another county to pay respondent a weekly 
allowance; and that he had begun proceedings in 
divorce- in still another county. Heu), that the 
petition for allowance must be granted. 

The meandering of the Hbellant in his effort to I 
shift jurisdiction not having been explained, 
justice requires that he shall pay the expenses in 
this court and those incurred by his wife in fol- 
lowing him from another county so that she might 
vindicate herself from the charges he has placed 
on record against her. 

Rule to show cause why counsel fees and 
necessary expenses should not be allowed 
respondent. 

Rule to show cause why Hbellant should 
hot be permitted to withdraw his action for 
divorce. 

Logan ^ Logan and Fred, C. Miller 
for respondent. 

K. W, Altland for libellant. 

June 25, 191 7. Ross, J. — Harry B. 
Anderson filed his lib^l in divorce, and 
obtained an award of subpoena from this 
Court against his wife, Annie Anderson. 

On the third day of April, 19 16, the sub- 
poena was made returnable to the first 
Monday of June, 19 16. 

On the 24th of April, 19 16, the respond- 
ent appeared by counsel, who presented her 
petition, which set forth, among other things, 
that the had entered her appearance by at- 
torney in response to the service on her of 
the subpoena in divorce. 

''That she has neither the means nor the 
income to carry on the aforesaid proceedings 
in divorce/* 



''That the said libellant is under the 
order of the Court of Dauphin County for 
maintenance for three dollars per week.'* 

"That the facts alleged in the libel are 
not true.*' 

The prayer of the petition is for the 
Court to make an order directing the said 
libellant to pay her a reasonable sum foj the 
necessary expenses, costs and counsel fees 
for conducting said proceedings in divorce. 

On the same day a rule was granted on 
the libellant, to show cause. The rule was 
made returnable to the eighth day of May, 
1916. 

On the 8th day of May, 1916, the libell- 
ant filed an answer to the last named rule 
by which he asserts his inability to pay the 
expenses and counsel fees petitioned for by 
the respondent. 

On the 19th day of February, 19 17, 
Harry B. Anderson filed a petition in this 
courts setting forth, "that he is the libellant 
in the above stated case." » ♦ ♦ ♦ ♦ 
"Vour petitioner and libellant desires to 
withdraw and discontinue his said suit for 
divorce,** and "asks for leave to withdraw 
and discontinue said suit for divorce upon 
the payment of costs in the said divorce 
case. 



>i 



The petition was ordered to be filed and 
a rule was granted directed to the respond- 
ent to show cause, returnable the first Mon- 
day of March, 191 7. 

On February 26, 191 7, the respondent 
filed her answer to the rule. 

Subsequently, testimony under the sev- 
eral rules granted, was regularly taken and 
read as depositions to the court at the time 
argument was made for and against the 
several rules. 

By the records and the depositions^ the 
following facts are established. 

After the libellant and respondent had 
been legally married they lived together as 
husband and wife for over five years, when, 
for some reason unknown to the Court, 
they separated and the wife went to reside 
in or about Harrisburg, Dauphin County, 
Pennsylvania, where she brought an action, 
in the Court of Dauphin County, against 
her husband, for her maintenance. 

That Court made an order on the hus- 
band to pay for the support of his wife, the 
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sum of three dollars per week and that 
order is now in effect. 

Subsequently, the husband began his 
action against his said wife for divorce in 
this court. 

The wife promptly filed her petition for 
expenses and counsel fees, alleging her in- 
ability to pay for the defence which she 
alleges she has to that action of her hus- 
band. 

Subsequently and before those controver- 
sies had been disposed of by the Court the 
husband filed another libel in divorce from 
his said wife; in the Court of Cumberland 
County, Pennsylvania. 

It is evident from the depositions that the 
husband has some property and income; 
and is much better equipped to earn money 
than his wife is. 

This Court has no light on the merits of 
the libellant's suit to obtain his divorce. 
The substance of the respondent's undented 
answers and depositions which were filed in 
support of her contention must, as a matter 
of fact be taken as true. The meandering 
of the libellant in his effort to shift jurisdic- 
tion, has not been explained. The facts, 
and his lack of candor, have impelled this 
Court to conclude that justice requires that 
he be ordered to pay the expenses of his 
action in this court which caused his wife 
to follow him from Dauphin County so that 
she might vindicate herself from the charges 
which he has placed upon the records of this 
Court against her, if she can. She has been 
compelled, by his actions, to employ counsel 
to secure her rights in this County and to 
make trips from Harrisburg, Dauphin 
County, ( where she has successfully invoked 
the aid of the Court as against her husband) 
to York, and, from the evidence, will be 
compelled to still further follow his action 
in Cumberland County. 

The decree of the Court is that Harry B. 
Anderson, tht libellant, pay to Annie Ander- 
son, the respondent, the sum of fifty dollars 
as counsel fees for services rendered in this 
case, and twenty dollars for her individual 
expenses. When that has been done to the 
satisfaction of the Prothonotary, and all 
other record costs have been paid, the suit 
in divorce may be withdrawn and discon- 
tinued as prayed for and the rules granted 
shall be disposed of in accordance with this 
decree. 
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Schuylkill Co. 

Com. V. Andnichek 

Grand Jury — Re-submission of Bill, 

The returD of ignoramus made od indlctmeDt 
by a Grand Jury should be the end of the prose- 
cution originating in the information returned by 
the committing magistrate. If public interests 
require further action it should be by a new war- 
rant on a new information except where the District 
Attorney is justified in preferring an indictment. 

Grand Jurors constitute a part of the Court 
and if their returns are in proper form and there 
is no evidence of misconduct or irregularity at- 
tending their acts and where there is no allega- 
tion or proof that a bill was ignored in conse- 
quence of oversight, mistake or ir&ud, or where 
no grave emergency or urgent public need requires 
it a bill should not be recommitted to a Crand 
Jury nor a new one committed to a subsequent 
Grand Jurv. 

Petition for Re-submission of Bill. 

April 2, 191 7. Koch, J. — An indict- 
ment was submitted to the grand jury sitting 
for the March Term, 191 7 but was ignored. 
The prosecutor thereupon presented his 
petition, stating that he had appeared and 
testified before the grand jury concerning 
the charge above stated and that he was 
corroborated in his statements by two wit- 
nesses. Attached to the petition of tht 
prosecutor are the separate affidavits of hit 
two witnesses stating briefly their knowledge 
of the incriminatory features of the case and 
that they had testified to the same before 
the grand jury. The petitioner prayed for 
a resubmission of the bill of indictment. 
The reasons for resubmitting the same bill 
of indictment or sending a new indictnient 
before the grand jury must be stronger 
than those stated in the present application. 
Nothing appears before us that would war- 
rant the proceeding. The Supreme Court 
said, in Rowand v. Commonwealth, 82 Pa. 
407, **On principle, the return of "ignor- 
amus" made on an indictment by a grand 
jury should be the end of the prosecution, 
originating in the information returned by 
the committing magistrate. The defendant 
has complied with the condition of his recog- 
nizance. The prosecution has failed with 
the failure of the bill. The sureties of the 
defendant are released and he is entitled to 
be discharged. In analogy to the rules by 
which other judicial proceedings are govern- 
ed, this should be the end of the case, 
founded on the complaint he was called on, 
in the first instance^ to answer. If the 
public interests should require that further 
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action should be taken against him, it should 



J: 

n 



say and not the Court. It requires only 



be by a new warrant on a new information, twelve votes of the grand jury to find a true 



bill and the work of the grand jury will not 
be reviewed except in cases of irregularity, 
mistake or fraud. 

There is no allegation in the petition that 
would warrant the prayer thereof. 

The petition is refused. 



except m those rare cases (which shoijld be 
defined as accurately as possible), in which 
the District Attorney is justified in preferr- 
ing an indictment without a preliminary 
hearing. Such a rule would not interfere 
with the power ot the judges of the Quarter 
Sessions, on proper notice, to recommit to 
the same or a succeeding grand jury a bill 
thrjwn out in consequence of oversight, 
mistake or fraud." 

In Commonwealth v. Whitaker, 25 
County Court Reports 42, Criswell, P. J. 
in refusing a motion for resubmission 
said, "Grand jurors, for some purposes and 
to a certain extent, constitute a part of the 
court. As such they act under oath, being 
sworn *well and diligently to inquire and 
true presentment make.' Having been in- 
structed as to their duties, under the obh'ga- 
tion of their oaths, they sit and deliberate 
privately, and if their returns to the court 
be in proper form and there be no evidence 
of misconduct or irregularity on their part, prosecutor, 
the presumption of good faith, good conduct S. C. Frey for motion, 
and regularity which attends the acts, find- June 18, 1917. Wanner, P. J. — In 
ings and conclusions of all having like this case the jury very unjustly imposed one- 



Com. V. Rodgers 

Costs — Imposition on Prosecutor, 

Defendant was acquitted of the larceny of a 
newspaper, and one-half of the whole costs placed 
on the prosecutor. Held, that that portion of the 
verdict must be set aside. 

The fact that a single newspaper may be of 
very small money value, was no sufficient ground 
upon which to ignore the true nature of the act 
of taking it or impose any part of the costs on 
the publishers. 

The prosecutor having had good groundn for 
its prosecution should not have been made liable 
for any portion of the costs. 

Motion to set aside so much of the 
verdict as imposed part of the costs on the 



deliberative and discretionary powers, should 
obtain. The fact that they sit and deliber- 
ate privately renders rt impossible for the 
court tb control, direct and review their 
> proceedings as they may those which are had 
I in their presence. And the fact that from 
'/ tfme immemorial they have so sat and delib- 
erated may be taken as conclusive of the 
fact that it is not and never was intended 
that the court should so direct, control and 
review their proceedings." 

In Commonwealth v. Priestly, 24 County 
Court Reports 543, President Judge Lind- 
sey, in a well considered opinion, refused and 
declined a motion to send an indictment to 
another grand jury where there were no 
allegations of irregularity, oversight, mistake 
or fraud. And the late Judge Weidman, 
when a member of this court in Common- 
wealth V. Allen, 14 County Court Reports 
546, held the same view, to the effect, that^ 
where there is no allegation or proof that 
the bill was ignored in consequence of over- 
sight, mistake or fraud, or where no grave 
emergency or urgent public need requires it, 
a bill should not be recommitted to a grand 
jury or a new one committed to a subse- 
quent grand jury. 

Whether or not a true bill is made out by 
the evidence is alont for the grand jury to 



half of the whole costs on The Dispatch 
Publishing Company, the prosecutor. The 
evidence showed very clearly the taking of 
a copy of the York Daily by the defendant 
from the place where it had been left for 
delivery to a subscriber, and the actual fact 
of the taking was not denied by the defend- 
ant, though he made a statement intended 
to palliate his guilt in so doing. 

The fact that a single newspaper may be 
of very small money value, was no sufiicien 
ground upon which to ignore the true 
nature of the act of taking it or impose any 
part of the costs of the prosecution upon 
The Dispatch Publishing Company. Its en- 
tire issue and its entire busmess is based 
upon the delivery of single newspapers to its 
individual subscribers. The loss to this 
subscriber was but one of many instances 
which in the aggregate have a very material 
effect both upon the company and upon the 
public. We saw nothing in the evidence 
which justified the imposition of costs upon 
The Dispatch Publishing Company. It had 
good grounds for its prosecution and should 
not have been made liable for any portion 
of the costs. As the court has the power to 
prevent any injustice by setting aside that 
portion of the verdict of the jury, it becomes 
our duty to do so." 
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Shreioer v. Codorus and Manheim M. 
P. Insuraace Company. No. 2 

Fire Insurance --False Answers — Particu- 
larity, 

PlaintifF brought suit on a policy of insurance, 
averring loss by fire. The affidavit of defense 
alleged false answers in the application to the 
questions as tQ whether the property insured was 
encumbered, and as to whether the defendant had 
ever suffered a loss by fire before. Held, that a 
motion for judgment for want of a sufficient affi- 
davit of defense must be refused. 

An affidavit of defense which is as specific as 
the plaintiff's statement, is sufficient to prevent 
summary judgment. 

No. 123, August Tern, 191 5. 

Motion for judgment for want of a suffi- 
.cient affidavit of defense. 

The statement in this case is found in 
^hreiner v. Codorus and Manheim M. P. 
Co., 30 York Legal Record 106. 

The substance of the affidavit of defense 
is found in the Court's opinion in this case. 

The reasons of the motion for judgment 
for want of a sufficient affidavit of defense 
are as follows: 

1. The affidavit of defense is made and 
sworn to by W. H. Brodbcck, Secretary of 
said Defendant Company and does not state 
that said Defendant Company, "has a jilst, 
true» full and legal defense to all or part of 
platntifF's claim." 

2. There is no averment in said affidavit, 
that Defendant expects to be able to prove 
the facts set out in said affidavit. 

3. The averment in said affidavit that 
Plaintiff is guilty of fraud and false swear- 
ing in making up his proof of loss, does not 
show how or in what manner said fraud was 
perpetrated upon Defendant. 

4. That said affidavit avers that the 
various sums claimed by the Plaintiff are 
grossly excessive, but does not state sufficient 
facts upon which to base a claim of how the 
defendant Company arrives at such a con- 
clusion. 

5. The affidavit of defense is vague, the 
averments general in their character, and 
generally insufficient to prevent judgment. 

6. The affidavit avers that the proof of 
loss furnished by said Plaintiff was rejected 



by said Defendant, without stating in what 
particular the proofs were objectionable, nor 
does said affidavit aver that any suggestion 
was made to Plaintiff wherein said proofs of 
loss were not in accordance with the terms 
of the Policy. 

C, W , A, Rochow for motion. 
Stewart £sf Gerbcr, contra. 

June 25, 191 7. Ross, J. — This case has 
been before the court on the defendant's 
demurrer to plaintiff's statement to claim. 
After argument the demurrer was refused 
and the defendant was ordered to plead 
over within fifteen days from the date of 
that ruling; 30 York Legal Record 106. 

The case is now before the court on the 
plaintiff's motion for judgment for want of 
sufficient affidavit of defense. Since the 
adoption of the practice under the Act of 
May 25th, 1887, P. L. 271, judgment may 
be taken for want of an affidavit of defense, 
or of a sufficient affidavit of defense; L. S. 
Herb et al v. Littaning. Ins. Co., 138 Pa. 
1 74. 

"While the construction of an affidavit of 
defense should be in favor of plaintiff and 
against the party making it, a defendant is 
under no duty to deny a liability not fairly 
arising from the statement ;" Barker v. Fair- 
child et al., 158 Pa. 246. 

In the present case the plaintiff's state- 
ment '^claims of the defendant" * * * 
"the sum of one thousand nine hundred and 
forty dollars, with interest from the 30th 
day of November, 191 4, according to a 
certain policy of insurance, in writing, ex- 
ecuted and delivered to the plaintiff by 
defendant, on or about the latter part of 
January or beginning of February, 19 14. 

**A copy of the policy (as averred by the 
statement) is annexed to the statement and 
made a part thereof, as "Exhibit A." 

The statement also avers (among other 
things) *'That on the 23rd day of Septem- 
ber, 19 1 4, at Warrington Township, the 
premises in said policy of insurance men- 
tioned were destroyed by fire" * * * 
"on September 23rd. 1914, at the Borough 
of Dillsburg, said County of York, Pa., the 
plaintiff gave notice to the defendant of the 
fire and loss, and on or about September 
30th, 19 1 4, at the City of York, York 
County, Pa., did deliver to the defendant a 
particular account of the plaintiff's loss and 
damage, and also of the value of the pr.em- 
ises insured, and when and how the fire 
originated to the best of the plaintiff's 
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knowledge and annexed to said notice was a 
certificate under the hand and seal of a 
justice of the peace, of Jonathan Cassel, 
who lived most contiguous to the property 
destroyed by fire, stating that he was ac- 
quainted with the character and circum- 
stances of the insured, and without fraud, 
he, the plaintiff, had sustained a loss or 
damage upon the premises insured to the 
sum of one thousand, nine hundred and 
forty dollars, yet the defendant has not paid 
to the plaintiff the said sum of money by it 
insured" * ♦ ♦ "nor repaid or reim- 
bursed him for the loss sustained by the 
•aid fire or any part thereof" ♦ ♦ ♦ 
''contrary to the form and effect of the policy 
of insurance." 

A reference to the copy of the policy 
annexed to the statement as ''Exhibit A," 
discloses that the policy "does insure" * * * 
"against all direct loss or damage by fire 
and lightning, except as hereinafter provided, 
to an amount not exceeding two thousand, 
nine hundred and thirty-five dollars on the 
following property while located and con- 
tained as described herein, and not else- 
where, to wit : 

"$450.00 on his two-story frame, shingle 
roofed dwelling, and additions thereto ad- 
joining and communicating. 

"$300.00 on his household and kitchen 
furniture, useful and ornamental, family 
wearing apparel and materials for same, 
provisions, printed and bound books, music, 
watches, jewelry in use, silver and plated 
ware, china, glass^ queens and crockeryware, 
pictures, paintings, engravings and mirrors 
(with their frames at not exceeding cost), 
travelling apparatus, musical and scienti^c 
instruments, statuary, ornaments, sewing 
machines, sporting outfits, fuel and family 
stores and all articles generally used in 
housekeeping, the property of the assured 
or any member of the family. All while 
contained in the above described building. 

"$1100.00 on his frame bank barn and 
additions thereto. 

"$200.00 on his frame grain and hay 
shed or stable. 

"$75.00 on his frame hog stable and corn 
crib. 

*'$! 40.00 on his farm machinery and im- 
plements and pleasure vehicles while on 
premises. 

'^$250.00 on his produce, consisting prin- 
cipally of hay, grain, straw and other pro- 
ducts of a farm, while on premises. 



"$50.00 on his horse gears and harness, 
while on premises. 

"$250.00 on his horses, not exceeding 
$125.00 for any one animal. 

"$120.00 on his live stock, not exceeding 
$40.00 for any one animal. 

"All situate in Warrington Township, 
York G)unty, Pa. 

"Standard lightning clause attached. 

"Attached to and forming part of policy 
No. 26972 of the Codorus and Manheim 
Mutual Protection Insurance Company of 
York, Pa." 

The written application of plaintiff for 
insurance, which is printed on the back of 
the policy, among other things, includes the 
following questions and answers: "17. Is 
the property hereby insured incumbered by 
mortgage, judgment or any other lien, and 
if so, to what amount?" "No." 

"14. Have you ever suffered loss of pro- 
perty by fire? If so, were you insured and 
in what company?" "No." 

The affidavit of defense specifically denies 
the truth of those answers, and avers that, 
at the time the plaintiff answered the said 
interrogations there were two judgments 
entered as liens against the property of the 
said J. H. W. Shreiner insured by the said 
policy as follows : Peter Warner, No. 659, 
January Term, 191 2, entered March 29, 
i9i2,^for $250. One of Jacob M. Got- 
shall, No. 394 August Term, 191 1, entered 
October 13, 191 1, for $400. 

It also avers that the answer made to the 
14th interrogatory was not true, for the 
reason that the said J. H. W. Shreiner had 
a fire loss in the month of May, 1914, by 
the burning of his stable on North Market 
Street, in the town of Mechanicsburg, 
Cumberland County, Pa. Those averments 
are specific, and if properly proven will re- 
quire an explanation which cannot be derived 
from the plaintiff's statement. 

"On the hearing of a rule for judgment 
for want of a sufficient affidavit of defense 
the court may not go outside of the case as 
presented by the claim and affidavit, to 
consider extraneous facts, either in support 
of or against the line of defense disclosed ;" 
Allegheny City v. Charlotte McCaffrey, 
131 Pa. 137; Beruhardt v. Taylor, 223 Pa. 

It will be observed that the suit is brought 
to recover for loss by fire, on a policy which 
specifically designates the amounts placed on 
clearly specified property, as $450.00 on his 
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two-story frame shingle roof dwelling and 
additions." 

"$300.00 on his household and kitchen 
furniture," &c. 

"$1100.00 on his frame bank barn and 
additions thereto." 

"$00.00 on his grain and hay shed or 
stable." 

Specific amounts are placed on each of six 
other plainly described items. 

The statement claims an aggregate sum 
and there is nothing on the record, or legally 
before the court which would enable it to 
determine whether all, or if not all, which 
of the items insured had been destroyed or 
damaged. 

If the affidavit of defense would only 
deny the truth or accuracy of the aggregate 
amount claimed in the statement in as gen- 
eral a way as the claim is made, it would be 
such a direct answer to the claim as would 
require plaintiff to prove his claim. 

In the case of Giordano v. St. Paul F. & 
M. Ins. Co., 63 Pa. Sup. Ct. 236, Mr. 
Justice Trexler, speaking for the Superior 
Court said, ''The plaintiff in his statement 
sets forth his loss in a lump figure. The 
defendant in his defense uses the same 
method. We see no reason why the de- 
fendant should be held to a greater particu- 
larily than the plaintiff; Wiland v. Royal 
Ins. Co.,. 61 Pa. Superior Ct. 409." 

For these reasons, the affidavit of defense 
in this case, in our opinion, is sufficient to 
prevent summary judgment. 

Motion for judgment for want of a 
sufficient affidavit of defense is refused. 



C. P. of Allegheny Co. 

Green v. Supreme Lodge Knights and 
* Ladies of Honor 

Insurance _ Beneficiary — Constitution and 
By-Laws — ff'aiving Provisions Thereof, 

Judgment will be entered for plaintiff in an 
action bv a beneficiary under a beneficiary insur- 
ance fpoiicy where the defense was that plaintiff 
did not belong to any of the classes designated 
at possible beneficiaries under the constitution and 
by-laws of the association, and it appeared that 
all premiums had been paid regularly and deced- 
ent was in good standing at the time of death, 
and tbere was no evidence to show that plaintiff 
was not the beneficiary named on the books of the 
lodge. 

There b no rule or law that prevents a bene- 
ficial insurance association from waiving any of 
the provisions of its constitution or by-laws, if it 
•eet fit so to do. 



Motion for judgment non obstante vere- 
dicto. 

Jennings ^ Jennings for plaintiff. 
Mehardy Scully ^ Mehard for defendant. 

March 19,1917. Haymaker, J. — The 
plaintiff, at the conclusion of the trial, put a 
point for binding instructions, in her favor ; 
and the defendant asked for like instructions 
in its favor. We affirmed plaintiff's point 
and directed a verdict for her. 

The plaintiff seeks to recover the amount 
of a benefit certificate issued by the defend- 
ant to one Catharine Sarsfield, on the 
ground that she became the beneficiary on 
the death of the insured. The defendant 
contends that it not only refused to accept 
or recognize plaintiff as a beneficiary, but 
that she could not have become such under 
either the law, or the constitution or by-laws 
of the order. The defendant is a beneficial 
association incorporated under the laws of 
the State of Indiana, and authorized to do 
business in the State of Pennsylvania. 

On and prior to September 24, 1903^ a 
subordinate lodge of defendant was located 
in the Borough of Braddock, in this county, 
known as Fort Liberty Lodge, No. 606, of 
which Mrs. Sarsfield became a member, and 
on that date the defendant issued to her its 
beneficial certificate, in which her husband, 
Joseph Sarsfield, was named as the benefici- 
ary entitled to receive $1,000 on the death 
of the insured. The husband died in the 
year 19 10. On the death of her husband 
Mrs. Sarsfield was quite old and without 
any living relative, or means of support. 
When her husband died she was taken to 
the home of the plaintiff, where she was 
maintained and cared for until her death on 
April 30, 1914. The plaintiff was neither 
a relative of nor a dependent on the insured, 
Mrs. Sarsfield, and for those reasons the de- 
fendant contends that there can be no recov- 
ery in this case, while the plaintiff contends 
that the plaintiff waived these objections 
and recognized the plaintiff as the benefici- 
ary under that certificate. It cannot be dis- 
puted that Mrs Sarsfield desired, and made 
every effort to have the plaintiff designated 
as the beneficiary, and the question is : Did 
she succeed legally under the undisputed 
facts in this case? We think she did. On 
her husband's death she found herself a 
feeble old woman, without means or relatives, 
but in the possession of a benefit certificate 
on which she had paid assessments to the 
defendant for six or seven years, and in 
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which she was in good standing. In the 
spring of 191 1 she applied to Mr. Gaeb, the 
recording secretary of the subordinate lodge, 
to have the plaintiff designated as the bene- 
ficiary of her policy, and he sent the neces- 
sary paper, the policy and the necessary fee 
of fifty cents to the Supreme Lodge for that 
purpose, but they were returned to her with 
the information that such change could not 
be made. A careful reading of the testi- 
mony of practically all the witnesses in rela- 
tion to that attempt to have the plaintiff 
named as beneficiary, together with the 
refusal of the Order, and notfce to Mrs. 
Sarsfield, with har statements at the time of 
the rejection, will show that they were 
speaking of an effort that was made in the 
spring of 191 1. On the 13th of December, 
191 1, Mrs. Sarsfield made the second effort 
to have the plaintiif named as her beneficiary, 
and in doing so she executed and swore to a 
paper called a "Dependent Beneficiary Affi- 
davit,*^ called ** Exhibit 2," in which was set 
forth the name and number of her lodge, 
the fact that she desired to change her bene- 
ficiary, the name of the plaintiff as the new 
beneficiary, that she was dependent on the 
proposed beneficiary, that they were not re- 
lated, and that the relation between them 
was fixed by contract and not dependency. 
At the same time she made an affidavit that 
she had no living relative, and both papers 
were sent through Mr. Callahan, a Notary 
Public, to Mr. Connel, the Supreme Secre- 
tary in the State of Indiana. That applica- 
tion, "Exhibit 2," was later returned to her 
with the stamp of the Supreme Secretary 
thereon, showing that it had been received 
by him, but without any objection or com- 
ment. From that time until the death of 
Mrs. Sarsfield, on April 30, 1914, the plain- 
tiff regularly paid, in advance, all assess- 
ments that accrued on the certificate to the 
local lodge with the knowledge of the 
officers thereof that they were paid by her. 
The plaintiff made remittances by post office 
money orders, to the financial secretary of 
the local lodge, accompanied by a receipt 
book or card, and thereafter the book or 
card was returned in an envelope addressed 
to the plaintiff. There was no denial on 
the part of the financial secretary that the 
remittances were regularly made by the 
plaintiff to him, and that the receipts there- 
for were returned to her. On April 30th, 
191 4, the day on which the insured died, 
the plaintiff paid to defendant the sum of 
$2.65, being the assessment due for April, 



1 91 4, which the defendant thereafter re- 
tained, and still retains. As we have said, 
Mrs. Sarsfield forwarded to the Supreme 
Lodge in the fall of 191 1, her application 
and affidavit for the substitution of the 
plaintiff as her beneficiary, to which the de- 
fendant thereafter made no formal objec- 
tion, and thereafter that beneficiary regtilarty 
paid in advance all assessments that accrued 
to the defendant on the policy or certificate. 
The defendant offered no denial of payment, 
nor did it offer to show that the plaintiff 
was not in fact made the beneficiary on the 
books of the lodge, but contents itself by 
saying that under the constitution and by- 
laws of the organization such substitution 
was legally impossible. Our attention has 
been calle i to no Act of the Legislature of 
either Indiana or this State prohibiting the 
designation of such beneficiary, and as the 
statutes of this State would govern the case 
no such prohibition exists in our Act of 
April 6, 1893, P. L. 7, invalidating the con- 
tract made by the defendant with the insured 
under the facts in this case; Shumega v. 
First Catholic Slovak Union of the United 
States of America, 61 Sup. Ct. 126. The 
defendant, however, contendis thdt under 
he relief fund laws of the order (Law 4, 
Designation of Beneficiaries, Sees. 1 and 2) 
the benefit cannot be made payable to the 
plaintiff, but must be limited to one or other 
of the two classes enumerated, neither of 
which applies to this plaintiff. Even if 
those provisions do exclude the plaintiff, 
there is no rule or law that prevents the as- 
sociation from waiving any of the provisions 
of its constitution or by-laws, if it sees fit so 
to do; Beil v. Sup. Lodge Knights of 
Honor,. 80 App. Div. (N. Y.) 609; Fan- 
ning V. The Sup. Couoqil ^ C. M. B. 
Assn., 84 App. Div. (N. Y.)' ,205 ; Lamont 
V. Hotelmen*s Mut. Ben. Assn., 30 Fed. 
Rep. 817; Coverdale ct al. v. The Royal 
Arcanum, 193 111. 9^; Delaney v. Delancy, 
175 111. 187; The Bloomington Mut. Ben. 
Assn. V. Blue, 120 111. 121 ; Schoen et al. 
V. Grand L. A. O. U. Workmen et al., 85 
Minn. 349; St. Louis P. R. Assn. v. Strode 
et al., 103 Mo. 694; Grand A. O. of U. 
W. of St. of Mo. V. Reneau et al., 75 Mo., 
402; Kepler v. Sup. Lodge Knights of 
Honor, 52 N. Y. Sup. Ct. Rep. 274 ; Gray 
V. Nat. Ben. Assn., iii Ind. 531, and 
Gould V. Dwelling House Ins. Co., 134 Pa. 
570. The defendant knew that the insured 
had no known living relative^, or any one 
dependent on her ; that when it was accept- 
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ing the assessments on her certificate there ! C. P. of 
was no pne to whom the amount of the cer- 
tificate could be paid under its constitution 
and by-laws, if not to the plaintiil, and yet 
it saw fit to receive those assessments from 
the plaintiil regularly down to and including 
the day of the death of the insured. We 
see no reason fpr entering judgment for the 
defendant n. o. v., and judgment is now 
entered for the plaintiff. 



Lancaster Co. 

Miller V. Pequea Township School 

District 

Contract with teachers — Mark of teachers 
— Salary —Discretion of directors. 



C. P. of Lehigh Co 

Troxell v. Troxell 

Divorc^ — Libel — Causes for Divorce. 

Divorce is of statutory origin, and the libel 
should contain the language of the statute. 

In an action by a ^ife for divorce, an allega- 
tion of personal indignities is insufficient without 
the allegation that these forced the libellant to 
withdrafi^ from respondent's house and family. 

April 2, 191 7. Groman, P. J. — The 
Act of March 13, 181 5, provides two dis- 
tinct causes of divorce as follows: ''When 
any husband shall have, by cruel and bar- 
barous treatment, endangered his wife's life/' 
or "offered such indignities to her person, 
as to render her condition intoUerable and 
life burthensome, and thereby forced her to 
withdraw from his house and family." The 
libel sets forth the following cause: "By 
cruel and't>arbarous treatment and indigni- 
ties to her person rendered her condition in- 
tolerable and life burdensome." Divorce is 
of statutory origin and the libel should con- 
tain the language of the statute; Sites v. 
Sites, 23 Pa. C. C. 439. The libel fails to 
allege that the indignities offered to her 

person forced her to withdraw from res- 
pondent's house and family. The libel is 
thus defective and alleges no ground for 
divorce provided for by the Act ; where a 
libel is defective, it is the duty of the Court 
to refuse a decree: Dunkel v. Dunkel, 11 
Pa. C. C;, 297. The following authorities 
throw additional light on the averments to 
l>e contained, in libels for divorce as this 
jcourt views the question involved : Edwards 
V. Edwards, 9 Philadelphia 6i7;Spengler 
V. Spengler, 15 W. N. C. 437; Schlichter 
V. Schlichter, 10 Philadelphia ii. 
Decree in divorce refused. 



A board of school directors agreed to pay to a 
teacher as his salary "$50. to $55. (i, $50, i, $55) 
per mark per month.'' The County Superintend- 
ent in his report gave the teacher a No. i mark 
but the directors reduced his mark to i — and 
refused to pay him more than $50 a month. Oq 
suit for $5 a month more, Held, that the direc- 
tors had authority to make such a contract but the 
mark designated in the contract was the mark of 
the Superintendent and the plaintiff was entitled 
to a verdict 

Rule for judgment for defendant n. 0. v. 

H, Frank Eshleman for rule. 
Coyle fer Keller^ contra. 

June 23, 191 7. Landis, P.J. — An ex- 
amination of the testimony taken upon the 
trial shows that none of the essential facts 
in the case were in dispute. On July 25, 
1 9 14, the plaintiff was employed as a teacher 
in the Columbus school-house of Pequea 
School District, fpr the term of seven months, 
beginning in August or September, 191 4. 
A written contract was entered into on that 
day, which was signed by the plaintiff and 
by the president of the school board on be- 
half of the school district. Thereby it was 
provided that the employment should be 
subject to the visitation of the county super- 
intendent, and that the compensation should 
be "?50 to $55 (i— , $50, I, $55) Pcr 
mark per month.'' In pursuance of this 
agreement, the plaintiff entered upon his 
duties, and he continued to perform them 
during the whole term stipulated in the cof\- 
tract. He so far has received fifty dollars 
a month for his services, and he claims that 
there is due to him an additional sum of 
five dollars per month. Out of this claim, 
the present controversy arises. 

During the year, the county superintend- 
ent visited the schools of he district, includ- 
ing the Columbus school. He thereupon, on 
March 17, 1915, sent a letter addressed to 
the secretary of the board of school directors 
of Pequea Township, in which he said: ''I 
have the honor to report to you that I have 
given all the teachers of your district a 
number one mark, axcept the following- 
named persons, who have the rank indicated : 
Teacher: Verna Forry. Mark: i — ." He 
then added : "In forming a judgment of a 
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teacher's work, the following; points were 
considered: The condition of the school 
room with reference to the purity of the air, 
the temperature, cleanliness and neatness, 
care for the eyes of the children as shown 
by the proper adjustment of the shades, the 
attitude of the teacher toward the children 
and toward visitors, the methods of instruc- 
tion, and the graspof the subject, the interest 
and the general spirit of the school, the en • 
thusiasm and alertness of the teacher. In a 
short visit, the superintendent can form only 
a partially correct judgment of the work of 
a teacher. Directors should take into con- 
sideration their own impressions, and the 
errors in judgment made by the superin- 
tendent should be corrected by the board.'' 

At a meeting of the school board held on 
March 27, 191 5, the board, of its own 
motion, reduced the mark of the plaintiff 
from one to one-minus. The secretary there- 
upon wrote to the plaintiff, among other 
things, the following: ''Although he has not 
changed your mark the board, after carefully 
and impartially considering work with refer- 
ence to thoroughness and the manner in 
which the subjects were drawn out, and also 
being mindful of the duty to some of our 
other teachers, as well the patrons and tax- 
payers, has by a unanimous vote given your 
mark one minus (i — ) with a corresponding 
salary $50.00." It was, therefore, claimed 
Upon the trial that the school board had a 
right, in its discretion, to fix the mark, hot- 
withstanding the action of the county super- 
intendent, and, having used that discretion 
and fixed the lower mark, the plaintiff is not 
entitled to recover the amount which he 
would have received under the mark given 
him by the county superintendent. 

Under section 403 of the School Code of 
May 18, 191 1, P. L. 309, it is provided that 
the school directors of every school district 
are required, among other things, to fix the 
"salaries or compensation of officers, teachers 
or other appointees of the board of school 
directors." The salary or compensation is 
not required to be a specified and unchang- 
ing sum. It may be, and very often is> made 
dependable upon conditions thereafter arising, 
and this was the case under the terms of the 
agreement entered into between these parties. 
The written agreement fixed the compensa- 
tion of the plaintiff according to the quality 
of his work, as shown by his mark. There 
was nothing unfair or illegal in such an 
arrangement. On the contrary, it was the 



best method for both parties, for it stimulat- 
ed the plaintiff to render good service^ and, 
on the other hand, it protected the school 
board against paying the larger price for in- 
ferior service. This is a common arrange- 
ment made throughout the state between 
boards of directors and their teachers. It is 
not a delegation of the duty of the school 
board in fixing the salary to some one else, 
but simply a fair way of arriving at the true 
value of the service. The contention of the 
learned counsel for the defendant upon this 
point seems to me to have no basis to rest 
upon. The inconsistency of his position is 
apparent. If the school board had no right 
to enter into such a contract, then the real 
question is not as to the difference between 
fifty and fifty-five dollars, but the whole 
proceeding being void, no payment should 
have been made by the shool board on ac- 
count of the contract. 

If, then, the school directors had, as we 
concluded they had, authority to make such 
an agreement the sole question to be deter- 
mined was, what the true meaning of the 
instrument was. Of course, where the 
words of a writing are not doubtful, it is 
the duty of the Court to interpret them and 
to so instruct the jury, and I am disposed to 
think that the jury could have been, without 
error, told that the mark as designated in 
the contract was the mark of the county 
superintendent, and that it was intended by 
the parties that that mark should govern the 
compensation to be paid the plaintiff. But, 
as some doubt might arise concerning the 
settlement of the controversy in this manner 
as a question of law, the Court deemed it 
better to submit the question to the jury, 
in order that they might ascertain the mean- 
ing of the words as used in the agreement. 
In so doing, the defendant could suffer no 
harm, and the Court could retain the rfght 
to enter a judgment, if it concluded that the 
jury*s finding was not in accordance with 
the law. However, as the verdict of the 

jury is now in accord with the opinion of 

the Court, it is clear that the submission 

was not injurious to the defendant. 

I am of opinion that, under the circum- 
stances, the defendant was not entitled to 
the verdict, and for that reason the rule for 
judgment for defendant non obstante vere^ 
dicto is discharged. 

Rule discharged. 
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Jayne v. Jayne et aL 

Husband and Wife — Desertion — Husband^ s 
Beneficial Ownership in Land, 

When a son purchased an improved town lot, 
for his own use, with money in part borrowed 
from his mother on his oral promise to repay (he 
tame in certain installments, and caused the deed 
to be made in the mother's name as grantee, but 
without her knowledge or request, and for several 
years lived on the premises in undisputed pos- 
session, paying taxes and insurance, Held, that 
the mother merely holds the legal title as trustee, 
while the beneficial ownership is in the son, and 
as such the property is liable to seizure for his 
debts, or other liabilities in the nature of debt, 
when reduced to judgment either at law or in 
equity^ 

In an action in equity where it is shown that 
such beneficial owner had wilfully deserted his 
wife and child without reasonable cause, removed 
to another state, and thereafter wholly neglected 
to provide for their maintenance, and he is di- 
rected to make certain monthly payments to the 
wife, the property may, in default of such pay- 
ments, be seized and sold to recover the amount 
»o awarded, and both mother and son be enjoined 
from disposing of or encumbering the same pend- 
ing the sale. 

As to what standing, if any, the mother may 
have to reclaim an unpaid balance of the loan out 
of the property, in absence of any agreement re- 
lating thereto, is a question to be determined on 
the distribution. 

Bill and answer. 

Af . J. Martin and £. D. Adair far plain- 
tiff. 

J, W. Carpenter for defendants. 

May 29th, 1917. Newcomb, J. — Plain- 
tiff, a married woman, sues to enforce the 
husband's duty of maintenance by means of 
seizure of his lands and tenements. The 
facts are free from) material dispute, so that 
the only questions in the case are those of 
law. 

From the pleadings, evidence and argu- 
ments of counsel I find the following 

CONCLUSIONS OF FACT. 

I* The plaintiff is> and at all times with 
which the issue is concerned has been, the 
wife of Lawrence C. Jayne, hereinafter 
called the defendant, who, without any rea- 
sonable cause, abandoned and wilfully de- 
serted her and their only child on the 30th 
day of August, 191 5, at their home in this 
city, where plaintiff has at all times had her 
domicile. The desertion has been persisted 
in from that date ever since. It appeared 
at the trial that defendant was then living 
at Martinez, California, though his separate 



answer herein had been verified on his oath 
taken by and before a notary public in San 
Francisco, March 22, 1916. In the mean- 
time, being without means of her own, 
plaintiff has supported herself and child, a 
son now nearly four years of age, by her 
own labor. Defendant has neither commu- 
nicated with her nor contributed in any way 
to the support of either herself or her child, 
and has wholly neglected to provide for their 
maintenance in any degree whatsoever; 
though she has continued to occupy the house 
where they were living when he deserted 
her. This is the premises next hereinafter 
described, the ownership of which is alleged 
to be in defendant, though the legal title is 
in his mother, Gertrude E. Jayne. The 
latter and her husband are accordmgly joined 
as co-defendants. For convenience the 
mother will be hereinafter referred to as 
Mrs. Jaynf. 

2. The premises sought to be charged 
with the relief prayed for is a town lot, with 
its improvements, fronting on the south- 
westerly side of Linden street, in this city, 
being thirty feet wide in front and rear, 
rectangular in shape and sixty-five teet deep. 
It is known and designated as lot No. 26, 
on map entitled ''Spruks' Linden Street 
Plot," duly recorded in the proper office of 
this county in Map Book No. i, at page 122. 
For more minute description reference is 
made to the third paragraph of the bill and 
also to the deed hereinafter recited. The 
improvements consist of a two-story frame 
dwelling house known as No. 1220 Linden 
street, and altogether the property is prob- 
ably of the value of $5,000. 

3. It was purchased by defendant at the 
price of $4,5d!o, by article of agreement in 
writing with Edward J. McCabe, the then 
owner, dated August i, 1913. Later, the 
same month, the sale was consummated by 
formal deed in fee — not to defendant, how- 
ever, but to Gertrude E. Jayne, his mother. 
The deed, dated August 15th, was delivered 
to defendant the 20th, and by him placed 
upon record the 21st of Augusts 191 3, in 
the proper office of this county, in Deed 
Book 271, at page 36. It had been so 
drawn at his sole instance. The first 
knowledge that she was the nominal grantee 
came to Mrs. Jayne casually after the date 
of record. 

4. She had nothing whatever to do with 
the purchase or its consummation. That 
had been negotiated wholly by defendant for 
his own use and benefit. He had made the 
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down payment of $i,ooo out of his personal 
funds then in hand. The balance was pay- 
able within thirty days thereafter, and find- 
ing it necessary to raise part of the money 
by loan, he borrowed from- his mother the 
sum of $2>i6o upon his oral promise to re- 
pay it in monthly instalments of $30 with 
interest at the rate of 4^%, coupled with 
his declaration that he would make it secure, 
or words to that effect. What form or 
character of security he had in mind, if any, 
wasn't mentioned. He took the mother's 
check to his own order, deposited it in bank 
with other moneys standing to his credit, 
and afterwards applied it to the payment of 
the balance of the purchase money. 

5. Mrs. Jayne now makes no claim of 
ownership, but looks to the property to 
secure the unpaid balance of the loan to- 
gether with such expense on account of the 
insurance and taxes as she has incurred 
since defendant absconded. It was he who 
took possession when the deed was delivered 
and that possession has never been disturbed. 
It was he who paid the cost of insurance 
and the taxes so long as he remained here. 
The insurance was in his name, and Mrs. 
Jayne had none in her name until his policy 
expired after he ran away. Other than that 
and the payment of taxes in recent years, no 
act suggestive of either control or ownership 
has at any time been exercised by her. The 
money so paid was $89.61 for taxes and 
$28 for insurance. 

6^ The stipulated payments were made 
by defendant and accepted by Mrs. Jayne 
uBtil January, 19 15, inclusive. These were 
made by check. The last one on account 
of principal bore the notation "payment No. 
17." Thereafter the interest was paid to 
tht following month of July. The balance 
owing by defendant on account of the loan 
is now $1,650, with interest from July i, 

191 5. 

7. Another subject of the bill is defend- 
ant's household furniture. Just before the 
date of his desertion he had raised the sum 
of $200 by pledging the furniture to a loan 
company in this city. The parents are 
charged with complicity in that transaction 
coupled with the allegation that they after- 
wards succeeded to the rights of the pledgee 
by transfer, with intent to deprive plaintiff 
of the goods. This averment is not made 
out. True, that loan was paid the follow- 
ing month by either Mr. or Mrs. Jayne, 
though I cannot find that the bailment con- 
tract was assigned to them or either of them. 



At all events, plaintifjf is in possesion, and 
if he^ right should at any time be questioned 
it can be tested in a proceeding at law which 
will afford ail adequate remedy. 

8. Defendant left an employment in this 
city at a salary of $100 per month. In the 
8th paragraph of the bill it is averred that 
he is in good health, capable of earning that 
amount, and otherwise of sufficient ability 
to suitably support and maintain his wife 
and child. The averment is not denied, 
but on the contrary admitted by the several 
answers; and the fact is accordingly so 
found. It is also noted that on August 28, 
191 5, defendant had upwards of $500 in 
bank — made up in part of the $200 above 
mentioned — which he drew on that date. 

9. The relief asked for is contested only 
on technical grounds as an attempt to con- 
vert Mrs. Jayne's legal title either ( i ) into 
a trust, contrary to the provisions of the 
Act of 22 April, 1856, P. L. 532; or (2) a 
mortgage as against the Act of 8 June, i88i» 
P. L. 84. 

The facts are believed to warrant the 
following 

CONCLUSIONS OF LAW. 

1. As against her husband the plaintiff 
is entitled to relief proportioned to his cir- 
cumstances and the station in life to which 
the wife had been accustomed so long asthey 
lived together. Such relief should date from 
the time of desertion, say September i, 1915, 
having regard to the valve of his real pro- 
perty, the amount of cash traced ta his 
bands when he abandoned his wife, and his 
admitted earning capacity and ability at all 
times to suitably maintain her. 

2. Defendant, Lawrence C. Jayne, should 
pay to his wife the sum of thirty-five dollars 
per month from the date of desertion, the 
first payment thereof to be deemed to have 
become due and payable in the month of 
September, 191 5, and the like ^um success- 
ively each and every month thereafter. Thus 
the arrears for which he is liable at this time 
will amount to the sum of seven hundred 
and thirty-five dollars to June 1, 191 7. 

3. The Linden Street property de- 
scribed in second Conclusion of Fact is 
chargeable with the payment thereof for the 
reason that it was bought by defendant for 
his own use and wholly paid for with his 
own moneys, though in part borrowed froai 
his mother. 

4. Gertrude E. Jayne must be regarded 
as the mere holder of the legal title to the 
property as trustee, while the beneficial 
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ownership is in the dcfccndant, Lawrence 
C. Jayne. As such the property is subject 
to seizure for his debts, or other liabilities in 
the nature of debts when reduced to judg- 
ment either at law or in equity. 

5. What standing, if any, Gertrude E. 
Jayne may have to reclaim the unpaid bal- 
ance of her loan out of the property is a 
question which does not arise on this issue 
and need not be considered. It can be de- 
termined only on distribution; but she 
should be enjoined as stated below. The 
Cpsts should be paid by Lawrence C. Jayne. 

.6. A decree should accordingly be en- 
tered substantially as follows : 

( 1 ) • Enjoining both Gertrude E. Jayne 
fUd l^wrence C. Jayne against disposing of 
Of! encumbering the lands and tenements de« 
scribed in the second Conclusion of Fact; 

(2). Charging said premises with the 
payment ef .the money hereinabove awarded 
to plaintiff, to wit, the sum of ^735 already 
accrued and the further sum of $35 per 
mpnjth to be computed from June i, 191 7; 

(3). Directing the seizure and sale of 
the premises to enforce this decree if for the 
period of thirty days after the same shall 
have been formally entered,- the defendant, 
Lawrence C. Jayne, shall neglect to pay 
^id arrears, or shall make default for the 
like period in and about any future instal- 
ment as the same shall accrue. 

(4). Directing said Lawrence to pay the 
costs of this proceeding. 
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Joyce's Petition. 

'Actions —Form — Settling Title to Land, 

. Neither a rule to bring ejectment under Act 
April 16; 1903, P. L. 212, Qor a petition for an 
issue uader Act June 10, 1893, P. L. 415, is an ap- 
propriate remedy to settle title to land, where the 
petitioaer's right, if any, arises from a parol 
prMnise by the holder of the legal title, tending 
to establish a. resulting trust jn- her "favor. The 
petitioner should proceed by bill in equity to first 
establish the resultmg trust claimed in her petition^ 

. Rule to bring ejectment. 



Houck SsT Benjamin for petitioner. 

O'Brien feT Kelly, contra. 

May 14, 1917. Edwards, P. J. — The 
petition in this case is filed under the Act of 
April 16, 1903, P. L. 212. 

While the petition and answer are quite 
voluminous we shall refer to two facts only, 
which, in our judgment, control the de- 
termination of the controversy. 

First. According to the petition itself, 
supplemented as it is by the answer, the 
record title to the property located on Colfax 
Avenue, Scranton, is in Patrick Langan. 
He has a deed in fee simple, which has been 
of record since 1907. 

Second. The petitioner, Nellie Joyce, 
has no paper title of any kind. If she has 
any right at all, it arises from a parol prom- 
ise on the part of Patrick Langan, the 
brother, tending to establish a resulting trust 
in favor of the sister, Nellie. According to 
the eighth paragraph of the petition the 
brother promised '*that with the proceeds" 
of the sale of the Emmett Street property 
''he would purchase a lot on Colfax Avenue^ 
build a double house on the same and convey 
to said Safah Langan (the mother) and 
Nellie Langan (now Nellie Joyce) a life 
estate in their choice of the two sides of said 
double house and corresponding portion of 
said lot^ for the life of them and the sur^ 
vivor of them," etc. 

We add that the possession claimed by 
the petitioner is denied in the answer, where- 
in it is alleged ihat she is a tenant by suffer- 
ance only since the death of the mother in 
1916. No depositions have been taken on 
either side, so that the question of possession 
and the character of the possession, affirmed 
by one party and denied by the other, is not 
established. On account of the nature of 
the answer the petitioner moved to amend 
the rule so as to allow the court to frame 
an issue under the Act of 1893. 

We are of the opinion that the petitioner 
has mistaken her remedy. She ought tp 
proceed in equity to first establish the re- 
sulting trust claimed in her petition. The 
Act of 1889, as amended by the Act of 
1903, P. L. 212, was not intended to apply 
to a case like the one at bar. 

The rule to bring ejectment is dis- 
charged. 
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City of York's AppetL 

[Bruggbman bt al. v. City of York, 

No. 3.] 

Negligence — Remote Cause — City Street, 

Plaintiff brought suit to recover damages for 
loss of eyesight caused by filth from a ^tter en- 
tering her eye, by reason of a broom^ with which 
«he was cleaning the gutter, catching at a wire 
therein. The court below (Ross, J.,), submitted 
the question of negligence to the jury, which found 
for the plaintiff. A motion |or judgment for the 
defendant n. 0. v. was overruled. Hrld, to hare 
been error. 

Defendant's motion for judgment n. 0. f^. should 
have been granted on the ground that the negli- 
gence complained of was not the proximate cause 
of plaintiff's injury. ,'' * 

The foul -mud in "the street was the condition 
and perhaps remote cause of the injury, but the 
coiled wire which threw the mud m plaintiff's 
face, as she pushed it with her broom, was the 
immediate, unrelated And intervening cause of 
the accident 

The immediate cause was not set in motion by 
the original wrong doer, nor was it the result of 
an unbroken succession of events, or of concurring 
causes. 



. :.l; 



No. 125, August Term, 1914. 

' Appeal from the judgement of the Court 
of Common Pleas of York County, Pa. 

' The other questions of law and fact aris- 
ing from the raising of the grade of a lot on 
which defendant city was erecting a fire 
engine h6use, and the filling and bridging 
of a gutter for the purpose of more readily 
entering on the lot, are found in- Bruggeman 
et al. V. City of York, 29. York. Legal 
Record 19; Bruggeman v. City oi York, 
29 York Legal Record 85 ; Bruggeman 's 
Appeal, 30 York Legal Record 48; Citjr 
of York's Appeal, 30 York Legal Record 

53. 

The third litigation arose from the at- 
tempt of the plaintiffs to recover damages 
for the loss of an eye, by reason of defend- 
ant city's negligence in allowing the gutter 
of a city street to remain in a filthy condi- 
tion, which fUth was occasioned by a change 
of grade of a lot and obstruction of the 
natural drainage. The jury having found 
for the plaintiff a motion was made for 
judgment for defendant n. 0, v. A motion 
to have the court in banc hear the same was 
refused ; Bruggeman et al. v. City of York, 
No. 2, 30 York Legal Record 205 ; and the 



judgment n. o. v. was also refused, by Ross/ 
J. ; Bruggeman et al. v. City of York, Noi 
3, 31 York Legal Record i. 

From the judgment there entered this 
appeal was taken. 

John L, Rouse for appellant. 

Niles fer Neff for appellee. 

June 30, 19 1 7. Walling, J.— This is: 
an action for personal injuries resulting, as 
alleged, from an accumulation o# filth in a 
public street. In 1912, defendant dt« 
built cha Eagle Engine House on a lot tpcat^ 
ed on the west side of Jessop place, be(;ween 
Jackson street and Rose alley in sai^ cipr; 
and tn so doing raised the grade of the (o^ 
and to make, a convenient roadway thereto 
filled up the brick gutter on the north sidf 
of the property. The land descended to 
the west and raising the grade of the I6t and 
stopping up the gutter caused the water iH 
w^ weather to overflow, the street and 
make a large pool, sometimes covering parts o£ 
the adjoining lots, especialfy plaintiff^' lot, 
located on the Northeast corner of 'Jessop 
Place and Rose Alley. The gutter exfendeif 
from the East down Rose Alley across 
Jessop* Place, and seemed to be in the nature 
of an open sewer; for when the -stagnant 
water, caused by the filling of the Ipt and 
gutter as above stated, would eyaporate; 
germ ladened filth with foul odo^ womM 
be there found. This would seem to bavet 
constituted a nuisance, which thit defendant; 
although having notice, failed to abate until 
after th^ occurrence in que^ion^. ^ 

On October 21, 19 12, the plaintiff, VIn»; 
Bruggeman, took a broom and went out to 
clean up some of the filth so deposited in the 
alley in front of her home, and, in ad effort 
to remove a coil of wire which had become 
lodged in the pavement or gutter, she pushed 
it with the broom so that it sprung back, 
and in so doing sent a splash of the street; 
mud into her face and left eye, thereby caus- 
ing, as the jury found, the loss of the sight 
thereof. There was nothing to indicate that 
defendant was in any manner responsible for 
the presence of the wire in the street. The 
trial judge submitted the case to the jury, 
includmg the questions of negligence, proxi- 
mate cause, etc. The jury found for the 
plaintiffs and the court overruled defend- 
ant's motion for judgment non obstante 
veredicto and entered judgment on the ver* 
diet ; hence this appekl. ^ 

' In our opinion defendant's motiop for' 
judgment should have been granted on the 
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^ound that the negligence complained of 
was not the proximate cause of plaintiff's 
injury. *'A proximate cause, in the law of 
evidence, is such a cause as operates to pro- 
duce particular consequences without the 
intervention of any independent unforseen 
cause without which the injuries would not 
have occurred ;'* 21 American and English 
Encyclopedia of Law (2 Ed.) 485. *'A 
proximate cause is one which, in actual se- 
quence, undisturbed by any independent 
cause, produces the result complained of;" 
Behling v. Pipe Lines, 160 ;Pa. 359. "A 
prior and remote cause cannot be made the 
basis of an action if such remote cause did 
Hotbing more than furnish the condition or 
give rise to the occasion by which the injury 
was made possible^ if there intervened be- 
tween such prior or remote cause and the 
inyaiy a distinct, successive, unrelated and 
efficient cause of the injury;" 29 Cyc. 496. 
Here the foul mud in the street was the 
^ndition and perhaps remote cause of the 
injury, but the coiled wire which threw the 
mud in plaintiff's face, as she pushed it with 
her broom, was the immediate, unrelated 
tad intervening cause of the accident. The 
Inud was passive ; the active agent was the 
wire when set in motion by the broom, and 
aside from it the accident would not have 
happened. We see no difference in princi- 
ple between mud being thrown by a wire 
and fire being carried by water, and in the 
latter case the water was the intervening 
cause; Hoag and Alger v. Lake Shore and 
Michigan Southern Railroad Co., 85 Pa. 
293 ; as was the fall from the ladder, and 
not^'the exposed live electric wire, in Elliott 
V. Allegheny L. Co., 204 Pa. 568, and as 
was the breaking of the traces and not the 
want of a guard rail in Willis v. Armstrong 
County, 183 Pa. 184. And such interven- 
ing cause may be either animate or inani- 
mate; and where two distinct causes are 
successive and unrelated in 4heir operation, 
one of them must be the proximate and tbie 
other the remote cause; Herr v. City of 
Lebanon, 149 Pa. 222. The act of a child 
may be the proximate cause: Rhad v. 
Duquesne Light Co., 255 Pa. 409;Swanson 
Y, Crandall, 2 Pa. Super. Ct. 85. The final 
result here cannot be said to be the natural 
and probable result of defendant's neglig- 
ence. See King v. Lehigh Valley R. R. 
Go., 243 Pa. 25. 

The rule is well settled, "that the injury 
miist* be the natural and probable conse- 
quence of the negligence; such a consequence 



as* under the surrounding circumstances of 
the case might and ought to be foreseen by 
the wrong doer as likely to flow from his 
acts;" Swanson v. Crandall, supra; while 
such an injury as here complained of could 
not be foreseen as a result of permitting 
mud and filth to remain in a roadway; nor 
could it be forseen that any personal injury 
would result therefrom to a person upon the 
sidewalk. The immediate cause here was 
not set in motion by the original wrong 
doen nor was it the result of an unbroken 
succession of events, or of concurring causes. 

The facts being undisputed, the question 
of ' proximate cause is for the court ; Doug- 
lass V. Railroad Co., 209 Pa. 128; Pass. Ry. 
Co. V. Trich, 117 Pa. 390. We do not 
deem it necessary to decide whether a mu- 
nicipality is liable for personal injuries re- 
sulting from the unsanitary condition of its 
streets. 

The judgment of the court below is re- 
versed and is here entered for the defendants 



Fetrow's Estate. No. 2. 

[Rupp's Appeal.] 

ft^ill — Life Tenant^ Contingent Remain^ 
ders — Period of testing — Survivorship. 

Testator devised certain real estate to D for 
life and directed that at her death it shall be sold, 
and the proceeds "equally divided among the sur- 
viving deviaees named in my will, or their legal 
representatives-" The auditor distributed the 
proceeds of sale of the real estate amongst the 
devisees who survived the testator or their legal 
representatives. On exceptions filed, the court 
below, Wanner, P. J., held that the entire fund 
should have been awarded to the executors of F, 
who was the only legatee who survived the life 
tenant. On appeal, Heu), to have been error, and 
that the Auditor's report must be confirmed. 

The reasonable interpretation of the phrase 
"surviving devisees or their legal representa- 
tives," is to refer the word "surviving" to testa- 
tor's de9th and construe "or their legal repre- 
sentatives," as intended to prevent the lapse of 
the shares of any legatees who might die before; 
the. time for distribution should arrive. y 

This interpretation placed upon the phrase 
avoids intestacy and secures equsjity of distribu-' 
tion among the legatees. 

Appeal from the decree of the Orphans' 
Court of York County, Pa. 

For the report of the Auditor (McClcan 
Stock) making distribution, and the opinion 
of the court below (Wanner, P. J.,) sus- 
taining exceptions to the Auditor's report, 
see Fetrow*s Estate, 30 York Legal 
Record 141. 
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From that decree this appeal was. taken. 

Cochran f Williams i^ Kain for appellant. 

Jacob E, Weaver and D, H. Yost for 
appellee. 

June 30, 1917. Potter, J. — ^Joshua 
Fetrow died February 25, 1884, leaving a 
will which contained the following provis- 
ion: ''I give devise and bequeath unto Lu- 
cinda Dietz, widow of Daniel Dietz, de- 
ceased, now living with me during her 
natural life» the house and land situate in 
said Spring Garden Township, adjoining 
the Codorus Navigation, Loucks Mill Road 
and lands of Daniel Immel and Alexander 
Hay and being the same premises lately oc- 
cupied by Joseph Sample. She to have and 
hold the same and keep it in repair during 
her natural life at her death the same to be 
sold and the proceeds thereof to be equally 
divided among the surviving devises (de- 
visees) named in this will or their legal 
representatives." 

Lucinda Dietz, who subsequently married 
John Rutter, died December 15, 1914, and 
the property devised to her for life was sold 
by George A. Fetrow, administrator d. b: n. 
c. t. a. of Joshua Fetrow. 

The question here in controversy, is 
whether, when the testator directed that 
the proceeds of the real estate in which 
he devised a life interest to Lucinda Dietz, 
'*be equally divided among the surviving 
devisees named in this will or their legal rep- 
resentatives," he intended that the recipients 
of his bounty should be the devisees who were 
living^ at the time of his own death, or those 
only who would survive the life tenant. 
The auditor held that he intended the for- 
mer, while the court below was of the opin- 
ion that the latter was intended. In the 
one case the legacies would vest at the death 
of the testator, and in the other at the death 
of the life-tenant. As only one of the 
devisees, Michael Fetrow, survived the life- 
tenant, the court below held that he took 
the entire fund and awarded it to his ex- 
ecutors. 

The general rule in Pennsylvania is, and 
always has been, that the words ''survivor" 
or "surviving" following a prior gift, are 
understood as referring to the death of the 
testator, unless a contrary intention is ap- 
parent; Shallcross*s Estate, 200 Pa. 122; 
Woelpper*s Appeal, 126 Pa. 562 > Ross v. 
Drake, 37 Pa. 373. We find nothing in 
the will of Joshua Fetrow which discloses 
an intention that the words "surviving de- 



visees" are to apply to a period other than 
that of testator's death. In order to make 
them apply to the period of the life-tenant's 
death, the court below inserted the addition- 
al word "then"." But that word is not 
found in the will, in that connection. It 
also became necessary practically to ignore; 
the words "or their legal representatives.^ 
It is true that the court suggests that these 
words were intended to provide an alterna- 
tive distribution of the fund in the event, of 
all the legatees named in the will dying be->. 
fore the death of the life-tenant. But the 
result of such a construction is that in case 
one of the legatees survived the life-tenant^ 
which actually occurred, the words "or their 
legal representatives" are given no effecj^ 
whatever. 

We think the reasonable interpretation of 
the phrase "surviving devisees or their legal 
representatives," is to refer the word *'sur-. 
viving" in accordance with the rule« to testa* 
tor's death and construe "or their legal, 
representatives" ( whether meaning execiitorii 
and administrators, heirs or next of kjii), ^ 
intended to prevent the lapse of the shades 
of any legatees who might die before the 
time for distribution should arrive. The 
court admits that the words must have been 
given that meaning, if all the legatees had 
died before the date of the life-tenantV death. 
It is not probable that the testator intended 
that, if none of the legatees should live to. 
share in the fund, the legal representatives 
of all should take, but if one only should 
survive, the legal representatives should all 
be excluded. We think the constructioi| 
adopted by the auditor Was in acpi^dancCi 
with the testator's intention. If "surviving." 
refers to the death of the lifc-tenaqt, a^ wasr 
held by the court below, then the death of 
Michael Fetrow during the life tcnaocy 
would have created an intestacy. The in-, 
terpretation placed upon the phrase by th% 
auditor avoids intestacy and secures eQu^lity 
of distribution among the legatees. Wc, 
think the testator evidently intended that the 
proceeds arising from the sale of thexNropetty 
should be divided among certain persons, 
who were definitely determined by^ his will 
as construed in Fetrow's Estate, 5$ Pa. 424, 
and the legal representatives of such Qf th^pogtf 
as predeceased the life-tenant. . r; 

The assignments of er^or are all sustained,, 
the decree of the court below is reversed^, 
and the record is remitted that distribiitfoa 
may be made in accordance with the reix>i:t. 
of the auditor. 
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Delone's Appeal. 

[Bank, of Hanover v. Gitt et al.] 
Partnership — Evidence of, 

Gitt and Delone agreed with Johns to take over 
his property, make specific payments and retain 
the residue for their own use. They continued 
Johns' business, and in due course Gitt endorsed 
two notes in the business name;on which suit was 
brought. Delone denied the existence of a part- 
nership, and there was no evidence to that effect. 
Held, that the court below (Ross, J.,) properly 
entered a compulsory non-suit. 

The ''residue*' could not be regarded as profits, 
but as compensation of the assignees dependent 
upon the skill and ability displayed in settling the 
affairs of the estate. 

The fact that Delone retained some of the col- 
lateral security given with the customer's note 
has nothing to do with the question of partner- 
ship. Under the agreement it was defendants' 
duty to coll«ct all indebtedness due Johns, for 
which they must account as trustees. 

No. 106, January Term, 191 5. 

Appeal from the judgment of the Court 
of Common Pleas of York County^ Pa. 

For the opinion of the court below, Ross, 
J., see Bank of Hanover v. Gitt et al., 30 
York Legal Record 17. 

NUes £^ Heff for appellant. 

V, K, Keesey for appellee. 

June 30, 191 7. Potter, J. — This is an 

appeal from the refusal of the court below 

to take off a judgment of compulsory non- 

f nit. Tlie action was assumpsit brought to 

recover from the defendants, as partners, the 

amount of two certain promissory notes 

made by L. M . Long & Co., to the order of 

S. L. Johns Cigar Company, and endorsed 

in that name by H. N. Gitt, and by H. N. 
Gitt personally. In plantifi's statement of 
claim it was averred that, on the dates of 
the notes in question, *'H. N. Gitt and 
Charles J. Delone were co-partners, trading 
and doing business under the name of S. L. 
Johns Cigar Company,'' and that the notes 
*'were taken, endorsed and delivered to the 
plaintiff in and about the business of the 
said co-partnership of H. N. Gitt and 
Charles J. Delone, trading and doing busi- 
ness as S. L. Johns Cigar Company, and for 
the benefit and in the business of the said 
co-partnership.'' 

The defendant, Gitt, made no defense to 



filed an affidavit of defense, in which he 
denied that he was a co-partner with Gitt, or 
had traded as S. L. Johns Cigar Company, 
or was in any way liable on the notes in suit. 

Upon the trial, at the close of plaintiff's 
evidence the eourt entered judgment of com- 
pulsory non-suit, upon the ground that no 
partnership had been made out, and no lia- 
bility upon the part of Delone had been 
established. Plaintiff has appealed, and its 
counsel contend that the evidence offered 
was sufficient to establish the fact that the 
defendants purchased property which they 
employed for their mutual profit, and that 
the obligations upon which this action was 
brought, were incurred in the management 
of a business from which they were jointly 
entitled to the net profits, and in which, it 
is argued, they were, therefore, partners. 

In an article of agreement which was 
offered in evidence, it was set forth that, 
being desirous of relief from the cares grow- 
ing out of the involved condition of his busi- 
ness affairs, S. L Johns, upon the conditions 
named, turned over his entire estate to Gitt 
and Delone for the purpose of administra- 
tion. They were to convert the property 
into cash as in their judgment should be ad- 
visable. The proceeds were to be applied, 
first in payment of the claims of creditors, 
then in payment of an annuity to Johns for 
ten years, and after that the fixed sum of 
$40,000 was to be paid to him. In addition 
they were to pay to Johns or his heirs such 
sum as should be necessary to acquire a clear 
title to his residence and contents, and to a 
certain farm property with stock and im- 
plements. Provision for the payment of 
certain other sums was also made, and if 
Gitt and Delone succeeded in these under- 
takings, they were to retain for their own 
use ''all the proceeds and property remaining 
after, the above provisions have been com- 
plied with." It thus appears that while 
Johns made an absolute conveyance of his 
property to Gitt and Delone, they took it 
only for the purpose of liquidation, and sub- 
ject to the payment of all the indebtedness 
of Johns, and of the various other sums 
specified. They were to have for them- 
selves only the residue which might be left 
after those payments were made. A division 
of the product between tenants in common 
does not make them partners, although they 
may have contributed labor or money to 
raise it. No presumption of partnership 
arises from the mere fact of co-tenancy; 



plalntiff*s demand, but Charles. J. Delone Taylor v. Fried, 161 Pa. 53. The defend- 
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ants in this case were clearly trustees of the 
property and were liable to account as such ; 
Ahl*s Appeal, 120 Pa. 26. We find nothing 
in the agreement which expressly constitutes 
the defendants actual partners, and the 
record is bare of evidence tending to show 
that they ever held themselves out to the 
public as such, nor did it appear that the 
plaintiff in this case extended credit to them 
as partners. The testimony shows that the 
notes in question represented old indebted- 
ness of L. M. Ix)ng & Co. to the Cigar 
Company. All the negotiations with the 
bank were conducted by H. N. Gitt, who 
endorsed the notes, signing the name of S. 
L. Johns Cigar Company, and also endors- 
ing as an individual. The defendant, 
iDelone, had nothing to do with the negotia- 
tion of the notes. The agreement discloses 
no intention that the businen should be car- 
ried on for the purpose of making profits, 
nor does it appear that any were realized. 
It was only after the indebtedness of Johns 
had been discharged, and the various sums 
specified had been paid, and the plan had 
been successfully carried out by Gitt and 
Delone, that they were to retain whatever 
money remained in their hands, as compensa* 
tion for their services. Such a sum could 
not fairly be regarded as the profits of a 
business venture. More properly speaking, 
it would be residue derived from the corpus 
of the assigned estate, as the entire transac- 
tion was in the nature of an assignment for 
the benefit of creditors, with the compensa- 
tion of the assignees dependent upon the 
skill and ability displayed in settling the 
affairs of the estate. 

In their argument, counsel for appellant 
make specific .complaint of the action of de- 
fendant, Delone, in retaining certain shares 
of telephone company stock which was ob- 
tained as partial security upon the indebted- 
ness of L. M. Long, evidenced in part by 
the notes in question. We do not see, 
however, that this has anything to do with 
the question of partnership. Under the 
agreement, it was the duty of Gitt and 
Delone to collect this indebtedness, as well 
as all other sums due to Johns, and as 
trustees they are liable to account to Johns, 
and perhaps his creditors, for the monies they 
received. But in the present suit the effort 
is to hold them as partners, and not as 
trustees. Our examination of the record 
leads us to agree with the conclusion of the 
court below that the evidence does not show 
that there was any understanding between 



Gitt and Delone as to any sharing of pro- 
fits, nor did it appear that Delone in any 
way gave plaintiff reason to bdive that any 
partnership existed between Gitt and him- 
self. The non-suit was properly entered^ 
and the refusal to take it off was justified. 
The judgment is affirmed. 



Pennsyivania Water and Power Co.V 

Af^al. 

[Vandersloot v. Pennsylvania Water 
AND Power Co.] 

Equity— Jurisdiction-Service out of County^ 

Plaintiff below (appellee) presented hit peti- 
tion, alleging that while the lands, teneifnents and 
hereditaments concerning which suit was brought 
are located in York County, the defendant cor- 
poration had no office or place of business ia 
actual operation in said county ; but averred that 
defendant's business offices were in New York 
City, and that it had a place of business in Lan- 
caster County, and further prayed that service 
might be made at those places. The petition was 
granted (Ross, J.), and a motion to set aside the 
service was subsequeatly denied. Held, to be 
error. 

The Act of April 6, 1S59, P. L. 387, does iio4 
apply to persons or property outside the jurisdic- 
tion of the court 

Having entered a conditional appearance, de- 
fendant had a right to appeal from the order re- 
fusing to set aside the service out of the county. 

The court fell into error by relying exclusively 
on the averments in the bill, and failing to take 
into account the controlling importance of the 
prayers for relief. 

No. I, October Term, 1916, 

Appeal from the decree of the Court of 
Common Pleas of York County, Pa, 

For the opinion of the court below, Ross^ 
J., see Vandersloot v. Pennsylvania Water 
and Power Co., 30 York Legal Record 189k 

John E. Melone and Stewart SsT Gerber 
for appellant. 

Niles EsT Neg for appellee. 

June 30, 191 7. MoscHziSKBR. J — The 
defendant, a corporation under the laws of 
Pennsylvania, possesses and operates a dam 
across the Susquehanna River. The plain- 
tiff filed a bill in equity, alleging that this 
obstruction backs the water upon certain 
property owned by him in York County, 
where, he averred, one end of the dam ts 
located. The bill prayed, ( i ) That defend- 
ant be ordered to remove the dam and 
certain obstructions connected therewith^ 
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or such parts thereof as shall allow the 
water of said river to run in its. usual and 
natural course * ♦ * as it did before the 
erection, maintenance and operation of said 
dam, structures and works of the defend- 
ant"; (2) That defendant be restrained 
fiom increasing the height of its dam; (3) 
'*That defendant be enjoined from main- 
taining and operating its said dam and 
works or other obstructions in said river 
* * * in such manner as shall cause the 
water thereof to back and overflow the 
property of the plaintiff''; (4) "That de- 
fendant be perpetually enjoined from placing 
and maintaining any dam, structure or 
works * * * as shall increase the depth of 
the water * * * thrown or flowing upon 
plaintiff's said property"; (5-7) That de- 
fendant be enjoined from flooding certain 
roads, tow-paths, banks, etc., claimed to be 
the property of plaintiff; (8) That an ac- 
count be taken of the damages suffered by 
plaintiff, and defendant be "decreed to pay 
die same"; (9-11) "Discovery, general re- 
lief," etc. 

The defendant's mill and works are locat- 
ed in Lancaster County, where it maintains 
ah office; but its headquarters are in New 
York City. On the day the bill was filed, 
plaintiff petitioned for an order allowing 
service on defendant outside the jurisdiction 
af the Common Pleas of York County; 
whereupon the Court below decreed "that 
service of the bill be made upon * * * the 
defendant in the manner directed by the 
Act of April 6, 1859." The sheriff return- 
ed that he had made such service on the 
president and secretary of the corporation at 
its office in New York City. On September 
13, 1916, the sheriff of York County depu- 
tized tht like officer of Lancaster County to 
make service in the latter's jurisdiction; and, 
on September 16, 191 6, the last mentioned 
sheriff, made return that he had served the 
ball, etc., on "the agent of defendant and the 
person for the time being in charge of Its 
office" in Lancaster County. September 
28, 19 1 6, counsel for defendant entered an 
appearance de bene esse, for the purpose of 
attacking these two returns. The court 
below dismissed a motion to set aside the 
senrice, stating, inter alia, "the plaintiff's 
bill contains the only facts upon which the 
court can yet rely; and an inspection thereof 
clearly reveak a suffcient subject matter 
within the jurisdiction of this court to war- 
rant th^ court in authorizing process of 
service on the defendant in accordance with 



the provisions of the Act of April 6rh, 1859, 
P. L. 387, Sec. I * * * * It might 
be that facts or matters would be revealed 
by regular and legal investigation which 
would render the jurisdiction of this Court 
nugatory ; but, until * * * properly shown, 
we cannot assume * * * that any such con- 
ditions exist." The defendant has ap- 
pealed. 

The Act of 1859, supra, provides that any 
Court of the Commonwealth having equity 
jurisdiction may upon due application au- 
thorize service outside the jurisdiction of 
such Court, in any suit "concerning * * * 
lands^ tenements and hereditaments * * ♦ 
situated or being within the jurisdiction of 
such court * * *." In Coleman's Appeal, 
75 Pa. 441, 443, 457, 458, the averments of 
the bill related to property both within and 
outside the jurisdiction of the Court, and it 
prayed, (1) That a certain company de- 
fendant ''transfer to plaintiff ninety-eight 
shares of its stock" (being the property 
within the jurisdiction); (2) That one 
Walton D wight (the principal defendant) 
account and pay to plaintiff a designated 
sum of money; (3) That two other per- 
sons be made defendants; (4) General re- 
lief. The court below set aside service upon 
the defendant Dwight, had under the Act 
of 1859, supra, and on appeal we affirmed, 
saying, "It has not been the policy of our 
jurisprudence to bring non-residents within 
the jurisdiction of our courts unless in very 
special cases ♦ * * The Act of 1859 
ought, therefore, to receive a construction in 
harmony with this policy. There exists no 
good reason why courts of equity should be 
invested with a more enlarged jurisdiction 
against non-residents than courts of law. 
On the contrary * * ♦ the inclination 
should be in a different direction * ♦ ♦ 
Had the bill in this case been confined to 
the prayer for relief as to the ninety-eight 
shares of the capital stock of the Williams- 
port and Canada Lumber Company, stand- 
ing on their books in the name of the defendant 
Walton Dwight, there would be plausible 
ground upon which to sustain the service of 
the process upon him * * * We are of 
opinion that the bill must be confined, at 
least so far as the interest of the foreign 
defendant is involved, to a prayer for a de- 
cree affecting only the property in question. 
If it goes further and asks for relief by a 
decree against the defendant, personally, 
* * it is not a case within the purview 
of the act, and the court has no authority to 
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direct service of process upon the defend- 



ant. 



)i 



In the case at bar, it will be observed that 
the prayers for relief are not confined to 
property alleged to be within the jurisdiction 
of the court ; but, on the contrary, they com- 
prehend relief affecting the entire dam of 
defendant, extending into the river beyond 
the limits of York County, and also relief 
which, if granted, would require a decree 
against the defendant personally. On this 
state of facts, under the authority just cited, 
the present is not a case for service in ac- 
cordance with the Act of 1859, supra; and 
the Court below erred when it determined 
otherwise. 

The plaintiff contends, however, that, 
since our equity rule 10 provides that ''ser- 
vice of the bill and notice to appear and 
answer on a corporation shall be effected in 
the mode prescribed by law for the service 
of a writ of summons upon such corpora- 
tion,'' the service by the deputized sheriff of 
Lancaster County is good and sufficient in 
this case, without regard to that had under 
the Act of 1859 (citing Sec. 42 of the Act 
of June 13, 1836, P. L. 568; Act of March 
17, 1856, P. L. 388; Act of July 9, 1901, 
P. L. 614, as amended by the Act of April 

3, 19031 P« L« 139; ««*d the Act of June 5, 
1915, P. L. 847) ; but there is nothing in 
rule 10, or any of. the acts of assembly relied 
upon by plaintiff, which confers the right 
upon a court in equity to bring a corpora- 
tion, which otherwise would be without its 
jurisdiction, within the grasp of its process, 
so as to subject such defendant to a decree 
in personam or one affecting its property 
located in another county. We have ex- 
amined the cases cited by plaintiff, but 
none of them supports the order appealed 
from. 

The question of the right to take the 
present appeal was also argued before us. 
In McCuUough v. Railway Mail Asso., 225 
Pa. 1 18, 124 and 123, a rule to avoid service 
of i summons was discharged; whereupon 
defendant went to trial. The verdict fav- 
ored plaintiff, and defendant appealed, as- 
signing as error, inter alia, the discharge of 
the before mentioned rule; but we said: 
"The defendant association entered a condi- 
tional appearance for the purpose of moving 
to set aside the service of the summons 
* * * After the court had refused the 
motion, the association * * * entered 



a plea in the case ; this action must be re-' 
garded as * * * a waiver of any irreg- 
ularity or insufficiency in the service of the 
writ." While we dismissed the assignment 
in question, as not calling for an actual 
ruling upon the situation which it sought to 
bring before us, yet we discussed at large 
the principles of law and practice invcdved ; 
and during the course of that discussion we 
held that, if a defendant's motion to set 
aside the service of the writ against him be 
refused, "he may rely upon the position he 
has taken and attempt to sustain it by an, 
appeal to the proper Appellate Court, or be 
may consider himself in court and defeiid 
the action on its merits," adding, "He is re- 
quired to select one of the two courses, and 
having done so he must accept the legal con- 
sequences of his action. He cannot deny 
the jurisdiction of the court, and at the same 
time take such action to defeat the plaintiff's 
claim as will amount to an appearance." 
Under this authority, which is our latest 
ruling upon the subject, the defendant had 
i a right to appeal from the order here com- 
plained of. 

If the procedure determined upon by the 
court below were followed, and this case set 
for trial on the merits, so that, incidentally, 
it might be ascertained whether facts would 
develop "which would render the jurisdic- 
tion of the court nugatory," then, under the 
principles laid down in McCullough v. Rail- 
way Mail Asso., supra, if the defendant 
should appear and defend, it would be in 
court for all purposes, and a decree in 
personam could be entered against it ; which 
decree would be enforcible by proceedings, 
in contempt, despite the provisions of Sec- 
tion 3, Act of 1859, supra, that no such 
process should issue thereunder. The learned, 
court below fell into error by relying exdu-, 
sively upon the averments of the bill, and 
failing to take into account the controlling^ 
importance of the prayers for relief. ( Cole- 
man *s Appeal, supra) ; when the latter are 
kept in mind, without the need for further 
light upon the subject, it becomes dear that, 
the attempt to secure jurisdiction under the 
Act of 1859 was "nugatory," and that the 
rule to avoid the service made upon defend- 
ant should have prevailed. 

The assignment of error is sustained, the 
order of the court below reversed, and service* 
of the bill set aside; appellee to pay the 
costs. 
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IfJrtrb H i^ A Jl i TI?^rr\rN ^^ ^^^^ reductions arc not made the affidavit of 

^VKH Jt/Cyttl inCVrUlO defense should set forth that the amount of the 

vol. XXXI OCTOBKR, 1917 ~i | '"° *' ""J""' ^^ ""°° ^^ ^"^*^ *^^»"'«' 

Appeal from the judgment of the Court 
of Common Pleas of York County. 

No. 45, August Term, 1915. 

For the opinion of the Court below, 
Ross, J., at the trial, without a jury, of the 
set. fa., see City of York v. Eyster, 29 York 



SUPERIOR COURT 
Eyster*s Appeal. . 

[City of York v. Eyster.] 
Municipal Lien — Paving —Discrimination. 



Plaintiff city (appellee) paved the street in t t, 

front of appellant's property, and assessed the ^EGAL RECORD 1 93. 
cost thereof by the foot front rule. Other streets. The findings of fact and conclusions of 

J. , P...UWU T.-, ^ were excepted to, but the exceptions 

estopped from attempting to collect the cost by as- \ were dismissed ; City of York v. Eyster, 



prior to this, having been paved at the sole cost of , ^ "^ nnaings or race ana conclusions ot 
the city, defendant contended that plaintiff was ^^^ ^^rc excepted to, but the exceptions 
estopped from attempting to collect the cost by as- i were dismissed; City of Y-^-*- -- ^- - 
sessraenti on the adjoining property owners ; but 30 YoRK Legal ReCORD 20. 
the court below. Ross, J., entered judgment for 



the plaintiff. Held, that the judgment must be 
affirmed. 

There is nothing in the Act of June 27. 1913, 
P. L. 532, which by any reasonable construction 



From the judgment there entered this 
appeal was taken. 

James G. Giessner znd Cochran, Williams 



changes the existing law, that the city might use ^ Kain for appellant. 

either plan of payment. When the municipality I i l r n j xr-/ c-» >r /r / 

had one system of payment for certain streets it' •'®"" ^' Kouse and JMues CSf Neff for 

was not prohibited from adopting another system s^ppcllee. 

for different streets. I f 1 rr x r»,. 

If a gross abuse of discretion is perpetrated in ' • ^Y^^ '^' 'P''^' ,Kephart, J.- Thestreet 
determining whatstreets or parts of streets should *" "^"^ ot appellant s property was paved 
be paved wholly at the city's expense, and what under ordinances of council and the cost 
streets should be paved at the expense of the thereof assessed by the foot front rule 

lr.'^'or;,S./„^%h«lttlL"«V other stress in the city of York had been 

expenditure of money had been made on the P^^*^ °y ^"^ municipality, at its sole cost 
faith of the ordinance providing for the improve- ^nd expense, prior to the improvement of 
"*"*• ^ this street. Appellant's counsel contend 

Thelocationof the population, the use made of that under the Act of 1913 the city has 
the streets, and many other considerations enter nower to adont anv nnp ni th^ try^fUr^Ae 
into the question of how the payment of the im- ^ -J / • ^^1^^ ^^ r *^ . ^"^^ methods 
provement shall be made. This must be deter- sP^cined in the Act for paying the cost of 
mined by the local government and courts should ^^i improvement, but when once they exer- 
not interfere unless a palpable injustice warranted cise that power, the method adopted must 

**'tk- a^# r.f T.,«. ^^ ,«.- i> T o • . *PP'y ^® ^'i future paving, grading and mac- 
Tne Act ot June 27, 1913, P. L. 582, is not un- j • • ^u iT ^ ?/ • • 

constitutional, as a whole, on the ground that it aa*in»zing throughout the city; it cannot 
violates the provision against a bill containing thereafter pay the cost of improving other 
■"^ ^**f ° one subject. streets by any of the other methods specified 

by';!::l«*oftehTiJ;s P'*^.\" rT;!*.'! •" '^^ ^ct. We cannot agree to this p™. 

where the contractor performing the work is to P^'^i^*** 

be paid by assessment bills, the lien is to be filed Section lO of the Act of June 27 igi i 

^ m: o;Vr^V.S:?;:%';^^ot X'^.e'l'^r f- L- 582. authorizes cities of the thi;d cla^ 
provement bonds were issued, containing a clause ^^ Provide tor the payment of the cost and 
that "the bonds shall rest alone upon and be pay- expenses of paving, grading or macadam- 
able out of said assessment, and from no other izing any public highway. It may be done 

IZt .f^i1«l'*"sJI" F '"* JiJ '^^ ^'^'y/u""'* °^ »n whole or in part by the city or by the 
notice ot tiling given. For this reason the court / 1 ^ j w* vjr mv 

below was asked to find as a fact that the lien owners ot real estate abutting on the im- 
was void and enter judgment for the defendant, provement ; the cost and expense, when paid 
but refused. Held, not to be error. , by the abutting owners, shall be assessed 

cl^. uSy tuK^'eld if h. X^;^ •T*''^? *° "'' *"'*-/'°"' 1"'*= or according 
negligent or careless in their collection, and its ^^ benefits, as council may by ordinance de- 
responsibility would not cease if there should be termine. This section of the Act does not 
a diminution in the amount of those collections, materially change the law as it existed under 

'^r^dlnl^USl' tu^nlwt^'^ '" ""^ '*"' f^\ ■■ Section 10 of the Act of 1889. P. L. 288, 
Tne ordinances authorizing paving need not • j j l .l a t \7 * ^^i 

contain the clause relative to reductions in assess- ?f amended by the Act of May 16, 1901, 
meat for irregularly shaped lots. I P* L. 224. The power of the legislature to 
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provide for assessments for special benefits 
in local improvements is too well settled to 
require discussion. It was held in Scranton 
V. Busily 1 60 Pa. 499, that under the Act of 
1889 the city might use either plan of pay- 
ment ; when the municipality adopted one 
system of payment for certain streets it was 
not prohibited from adopting another system 
for different streets. We find nothing in 
the Act of 19 1 3 which by any reasonable 
construction changes the law as it then 
existed. The Act does not attempt to re- 
strict the power of the city to determine the 
various methods of payment that should 
apply to its streets. The city does not ex- 
haust its power when a particular means of 
payment is used for certain streets. The 
means of payment is wholly within the dis- 
cretionary power of the city's law making 
body. It cannot legislate so as to deprive 
itself or future councils of the corporate 
authority granted by the legislature to enact 
measures for the benefit of the municipality, 
the levying of taxes, or the improvement of 
other streets as their j udgment dictates. The 
authority is exhausted as council legislates 
for and improves designated streets. Over 
those not improved as permanent highways, 
the control of council is complete. We 
would not assert that a gross abuse of dis- 
cretion might not be perpetrated in deter- 
mining what streets or parts of streets should 
be paved wholly at the city's expense and 
what streets should be, paved at the expense 
of the abutting owner. This record does 
not show any discrimination and if it did 
and it were of such character that a court 
could interfere, the complaining parties 
should have moved to determine that ques- 
tion before the city had caused a large ex- 
penditure of money to be made on the faith 
of the ordinances providing for the improve- 
ment. One cannot stand idly by until the 
streets are paved and then assert that there 
has been a gross abuse of discretion. A 
certain amount of discrimination is bound 
to appear in the determination of all taxing 
and local improvement problems ; and though 
the city may cause certain streets 10 be paved 
entirely at the public expense, and other 
streets by tha foot front rule, and thereby 
compel the abutting owner to contribute, 
through taxation, to the payment of the 
former paving, this circumstance would not 
amount to such an abuse of discretion as to 



hibition contained in Art. 9, Sec. i, of the 
constitution; Anderson v. Lower Merion 
Township, .217 Pa. 369. The reason for 
this rule is obvious. The location of the 
population, the use made of the streets, and 
many other considerations enter into the 
question of how the payment of the improve- 
ment shall be made. This must be deter- 
mined by the local government and courts 
should not interfere unless a palpable injust- 
ice warranted it. And while the special 
benefit to the abutting owner may be the 
limit of the taxing power^ in determining 
his liability as it is affected by the action 
of the city in paving other streets at the 
city's sole cost, there is a presumption that 
in apportioning the cost through a general 
system of taxation, the complaining owner, 
in common with all others, derives a benefit. 
When a street or part thereof is selected to 
be improved within the discretion of the 
legislative branch of the city's government, 
and contribution toward the cost be equally 
distributed within that street, it meets not 
only the equities of the case but any consti- 
tutional prohibition. The principle contain- 
ed in White v. Meadvile, 177 Pa. 643, has, 
therefore, no application. 

We are not convinced that this Act of 

# 

Assembly as a whole is unconstitutional, be- 
ing in violation of Article 3, which provides 
that no bill, except general appropriation 
bills, shall be passed containing more than 
one subject. We have frequently discussed 
titles to Acts of Assembly as bearing on this 
article of the constitution, and need make 
no extended reference to them. 

Section 4 of the Act of 1901, P. L. 364, 
as amended by Section 2 of the Act of 1903, 
P. L. 42, requires, where the contractor per- 
forming the work is to be paid by assessment 
bills, the lien to be filed to his use; by 
Section 9, one month's notice must be given 
to the owner of the property affected before 
the claim is filed. Improvement bonds in 
the usual form were issued, which contained 
a clause that the ^'bonds shall rest alone 
upon and be payable out of said assessments 
and from no other fund." The contractor 
accepted these bonds as payment. This lien 
was filed by the city and no notice of inten- 
tion to file was given. We do not regard 
the means of payment as being a mere sub- 
terfuge to evade giving notice, nor do we 
regard the transaction as being equivalent to 



render the act of council void, nor would ! an equitable assignment of the assessment 



the possibility of such contingency arising 
impale this section of the act on the pro- 



bills to the contractor. It was, therefore, 
not necessary to file the claim to the use of 
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the contractor or to give notice. It is true 
the improvement bonds were a limited obli- 
gation to be paid by the assessment claims. 
It was, nevertheless, the duty of the city to 
collect these claims. As between the bond- 
holder and the city, the city's liability would 
not end if its officers were negligent or care- 
less in their collection, and its responsibility 
would not cease if there should be a diminu- 
tion in the amount of those collections, occa- 
sioned through the voluntary act of the 
city. These questions only serve to empha- 
size the fact that the claims were solely and 
exclusively within the city's control, and the 
contractor could exercise no act of owner- 
ship over them. The contractor was paid 
by the bonds, not by the assessment bills; 
see Gable v. Altoona, 200 Pa. 15 ; Dime Dcp. 
& Dis. Bank of Scranton v. Scranton, 208 
Pa. 383, O'Hara v. Scranton, 203- Pa. 142. 

When the cost and expenses are assessed 
against abutting owners, there must be an 
equitable reduction for the frontage of lots 
which, from "their peculiar or pointed shape, 
sn assessment for full frontage would be in- 
equitable;" see Section 10 of the Act of 
1913. The ordinances authorizing the im- 
provements need not contain the clause of 
the Act relating to this question. No uni- 
form rule can be laid down that would 
apply equitably to all odd-shaped lots. The 
Act must be followed when the assessment 
is made, and if it is not complied with, the 
owner does not lose his right to contest the 
amount of the assessments. The affidavit 
of defense nowhere contends that the amount 
of the lien is unjust by reason of the city*8 
failure to make due allowance for a peculiar 
shaped lot in accordance with the Act. 

The assignments of error are overruled 
and the judgment is affirmed. 



Hoffman Letf Tobacco Co.'s Appeal. 

[HoFFMAM Leaf Tobacco Co. v. Adair et al.] 

Contract — Partial Acceptance of Goods — 
Conditional Tender, 

Defendant agreed to purchase all the "Ohio 
warehouse leaves" plaintiff had in stock. Plain- 
tiff shipped three carloads, one of v?hich defend- 
ant refused to receive, because it contained also 
some other tobacco. On the trial of the case the 
Court below, (Wanner, J.,) charged that "the 
defendant was not obliged to receive and pay 
for a car containing tobacco other than" that 
purchased. Held, to have been error. 

Defendants did not buy by the carload, but by 
the pound, and could not refuse the whole carload 
because part of it did not come up to the standard. 



Detendaat tendered a check for the tobacco ac- 
cepted, but wrote thereon "in full to date." Held, 
that whether the tender was sufficient to free the 
defendant from interest depended upon whether 
it was for all that was due. 

Appeal from the G)urt of Common Pleas 
of York G)unty. 

The facts of the case are given in the 
Court's opinion. 

The opinion of the Court below, Wan- 
ner, P. J., was as follows: 

The usual general reasons that the ver- 
dict was against the evidence and that the 
Court erred in its answers to points, were 
originally filed in this case, with leave to 
file more specific reasons after the stenog- 
rapher's transcript should be filed. 

Those additional and more specific reas- 
ons refer to designated portions of the evi- 
dence alleged to have been erroneously ruled 
upon by the Court, and to several extracts 
from the Court's general charge. We have 
examined the references to the testimony in 
the transcript as to which the Court's rul- 
ings are excepted to, and have found no 
such error in any instance a9 could have 
affected the verdict of the jury, or as would 
in any view of the case, entitle plaintiff to 
a new trial. 

The rulings in most instances were so ob- 
viously based on well settled general princi- 
ples that they require no citation of author- 
ities to sustain them. 

The exceptions to the Court's instructions 
on the sufficiency of the defendants' tender 
of a check in payment of the amount due, 
is perhaps not material now, in view of the 
general verdict rendered by the jury for de- 
fendant. The authorities, however, bear out 
the instructions of the Court that where the 
objection is not made to the offer of a check 
instead of money, but only to the amount 
of the check, that the tender is good and 
sufficient, if the amount of the check really 
covered the whole indebtednesss at the time; 
Pershing v. Fernbcrg, 203 Pa. 144. See 
also cases cited in 28 Cyc 147. 

This case was submitted without oral ar- 
gument, and we find no authorities in the 
briefs of counsel showing any error in the 
Court's answers to points submitted, or in 
its general charge. 

The motions for a new trial and for judg- 
ment non obstante veredicto in favor of the 
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plaintiff in this case, are both refused and 
overruled. 

From the judgment there entered this ap- 
peal was taken. 

Cochran, Williams &f Kain for appell- 
ant. 

Niles i£f Neff and J. IV. Herrman for 
appellee. 

July 13, 1917. Williams, J. — This 
was an action of assumpsit to recover the 
sale price of tobacco furnished to defendants 
by plaintiff. 

Plaintiff's agent testified that on Novem- 
ber 29, 19 1 2, defendants agreed to purchase 
all the "Ohio low grades" plaintiff had in 
stock at four cents a pound. Plaintiff con- 
firmed the alleged order as follows: "We 
duly received your order through our Mr. 
Roath for all our Ohio warehouse leaves at 
4 cents a ct.wt. net cash f.o.b. Ohio to be 
shipped at once. Same was accepted and 
the tobacco ordered shipped.'' Plaintiff 
shipped two carloads of what he caUed 
"Ohio low grade" from Ohio, and one car 
from Indiana. Defendants accepted the 
two from Ohio but refused the one from 
Indiana^ claiming that it was not what they 
had agreed to purchase. They paid $76.75 
freight on the car refused. Plaintiff would 
not receive the returned car and it does not 
appear what became of it. 

Defendants' witnesses testified that the 
contract was to purchase all the "Ohio 
warehouse leaves" plaintiff had, and not all 
the '-Ohio low grades" and that there was a 
substantial difference between the two; that 
in the car refused there were approximately 
thirty cases of "Warehouse leaves" out of 
sixty cases. According to plaintiff's witness 
the car contained twenty-seven cases of 
"leaves" and the balance, other kinds of 
"Ohio low grades." 

At the request of the defendants the court 
charged, inter alia: "The contract upon 
which this action is founded is not for the 
purchase of three carloads of tobacco or for 
any fixed quantity of tobacco by the defend- 
ant from the plaintiff. It was the purchase 
of all the Ohio Warehouse Leaves which 
the plaintiff had at the time of the contract. 
The defendant was not obliged to receive 
and pay for a car containing tobacco other 
than Ohio Warehouse Leaves."* Appellant 
has assigned this as error. 



*This constituted defendants' first point. 



The jury found a verdict for the defend- 
ants upon which judgment was entered and 
plaintiff appealed. 

Both parties agree that the contract was 
for the purchase of all the "Ohio warehouse 
leaves" plaintiff had in stock. This being 
so, the contract was entire as to any ware- 
house leaves furnished by plaintiff to de- 
fendants. They were bound to accept all 
the Ohio warehouse leaves delivered and 
the evidence is that they refused to accept 
at least twenty-seven cases* It was, there- 
fore, error to affirm the defendants' first 
point without this qualification. This was 
not cured by leaving the other questions in 
dispute to the jury. Defendants did not 
buy by the carload, but by the pound, and 
could not refuse the whole carload because 
part of it did not come up to the standard. 
They were compelled under the admitted 
contract to accept all the warehouse leaves 
delivered to them by the seller if they "were 
merchantable under the denomination af- 
fixed"; Jennings v. Gratz, 3 Rawle (*i68) 
167. As Coulter, J., said in Fraley v. Bis- 
pham, 10 Pa. 320, 325: "The sale by bill 
of parcels, with which perhaps the sample 
corresponded, was of sweet-scented Kentucky 
leaf tobacco. It is not pretended that the 
article delivered was not tobacco, nor that 
it was anything else than Kentucky leaf 
tobacco. It was in specie Kentucky l«af 
tobacco, in kind the same as the article sold. 
* * * And in such cases * * * there being 
neither express warranty nor imputed fraud, 
the risk falls on the buyer." 

Defendants, in their affidavit, admit liabili- 
ty for $1,496.56, the value of the two cars 
accepted, less $76.75, freight charges paid 
on the car refused ; and paid to plaintiff by 
stipulation $1,419.81, plus costs $14.75, 
which did not include interest on the amount 
admitted to be due, nor the item of freight 
charges claimed as a setoff. This was done 
with leave to plaintiff to proceed for the re- 
mainder of his claim, viz: the item not 
covered by the payment and the price of the 
tobacco refused. 

Defendants, before suit, sent a check to 
plaintiff in payment for the tobacco accepted, 
containing the statement, "in full to date." 
This plaintiff refused because it was not "in 
full to date." The tourt below charged 
that this was a sufficient tender to free the 
defendants from liability for interest on the 
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part tdmilted by the affidavit to be due.t 
This was also assigned as error. 

The annexing of a condition without 
right to an offer of payment will prevent it 
from being a valid tender; Forest Oil Co.'s 
Appeal, ii8 Pa. 138, 145. See also Persh- 
ing V. Fernberg, 203 Pa. 144. Whether the 
tender was sufficient would depend largely 
upon whether it was all that was due, and 
this, with the claim for freight, must await 
a retrial of the case. 

The judgment is reversed and a venire 
facias dt novo awarded. 



HoItzapple*s Appeal. 

[City of York v. Holtzapple.] 

Municipal Lien — Paving — Macadamizing, 

Appellee (plaintiff below) on the trial of a sci. 
fa. sur municipal lien offered the lien in evidence 
and then rested. Appellant (defendant below) 
pr6ved that years before plaintiff had macadam- 
ized said street from curb to curb at its own cost, 
and had kept the street in repair ever since. The 
court below, Ross. J., gave binding instructions for 
the plaintiff. Held, that Ithe judgment must be 
affirmed. 

Defendant offered to prove by the testimony of 
the street commissioner that he was acquainted 
with the methods employed by plaintiff city in 
changing an ordinary dirt street to a permanent 
street, which offer was rejected by the court. 
liEU), not to be error. 

The "change" called for is expressive of the 
municipal . intention and such intention must be 
established by evidence apart from* the work dontf. 

D^nd^ttt* offered an ordinance V>f plaintiff 
city rcfgar^lilig digging of ditches in macadamized 
streets, to, show intent. The offer was rejected. 
Held/ not to be error. 



t **A8 to the tender, which has been testified to* 
.we instruct you tbat, in form tlie tender as made, 
was sufficient. The check of the defendant was 
only refused because it was insufficient in amount, 
to cover fh< whole of the plaintiff's claim. The 
check cannot, therefore, be rejected as a tender, un- 
less it was not for the money then due in full. 
On the witness stand the plaintiff said he would 
hav« accepted the check, if it had been large 
eliough to cover his claim. He did not object to 
the check not being good, but to it not being suffi- 
cient in amount. So we say to you, that if the de- 
fendant's check and the money already paid by 
him at the time when the check was tendered, 
was sufficient to cover everything due to the plain* 
tiff, including interest, then the plaintiff can re- 
cover no more." 



The ordinance was too remote from the time 
when the work was done to be any evidence of 
intention as applied to this particular street. 

Defendant offered the report of the borough 
engineer, showing what streets had been "paved 
with macadam," which offer was rejected. Held, 
not to be error. 

The report of the borough engineer was not 
approved by council. It would not have been 
evidence of municipal intention if it had been, as 
there is nothing to show that council knew what 
sort of construction was embodied under the term 
''macadam." 

The Act of 1901 does not require the lien to set 
out at length the Acts and ordinances under which 
tlie work was done. 

If the authority to do the work does not exist, 
it must be set up in the affidavit of defense or 
questioned in other appropriate remedies. 

Eyster's Appeal, 31 York Legal Record 45, 
followed. 

No. 27 March Term, 191 7. 

Appeal from the judgment of the Court 
of Common Pleas of York County, Pa. 

For the opinion of the court below, 
Ross, J., on a motion to strike off the munic- 
ipal lien, see City of York v. Holtzapple, 
29 York Legal Record 134. 

At the trial of the case, the court gave 
binding instructions for the plaintiff. A 
motion for judgment for the defendant n. 
0. V, was overruled ; City of York v. Holtz- 
apple, 30 York Legal Record 173. 

From the judgment there entered this 
appeal was taken. 

Jama's G, Glessner and Cochran^ fVillisims 
Cf Kain for appellant. 

John L. Rouse and Niles ^ NeS. for 
appellee. 

July 13, 1917. Kephart, J.-Wehave 
frequently stated the rule that will relieve 
abutting property owners from liability for 
subsequent street improvements. It is un- 
necessary to repeat it; Philadelphia v. 
Kerchner, 62 Pa. Superior Ct. 565 ; Potts- 

ville V. Jones, 63 Pa. Superior Ct. 180; 
Easton City v. Hughes, not yet reported. 
The work claimed as an original paving 
was done in 1874, under the authority of 
council. It consisted of spreading limestone 
ballast evenly over the roadway, converted 
into a hard surface by the passing traffic, 
and kept in repair by placing loose stones in 
the holes or ruts. Without other evidences 
of intention, this would not be such paving 
as would exempt the abutting owner from 
liability for future improvements ; Harris- 
burg V. Funk, 300 Pa. 348. Evidence of 
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the same character of work done on other 
streets would not supply such intention. 
Indeed it could scarcely be considered as 
being moire than repairs done to an ordinary 
dirt road, where the traffic is heavy. "While 
due effect must be given to the character of 
the work done in determining municipal in- 
tention, when that work is macadamizing, 
without other ample evidence^ it will not be 
sufficient to show municipal intention. There 
must be additional evidence of this fact ;'' 
Easton City v. Hughes, supra. 

Describing the work as macadam by wit- 
nesses or in reports, furnishes no information 
as to the manner of construction and the 
materials entering into its construction. A 
witness cannot testify that certain methods 
of construction were employed to change an 
ordinary dirt street to a permanently im- 
proved highway. This calls for a conclusion. 
The "change" called for is expressive of the 
municipal intention and such intention must 
be established by evidence apart from the 
work done. The testimony of Heltzel and 
others was therefore properly rejected. 

We said in Pottsvillc v. Jones, supra, 
that rules and ordinances of council might 
properly be considered. If the ordinance of 
1906 intended to and did embrace the con- 
struction done in 1874, it might have been 
proper evidence, but there was no evidence 
of this fact. There is nothing in the ordin- 
ance which indicates such intention. The 
court was correct in holding from the evi- 
dence that the ordinance was too remote 
from the time when the work was done to 
be any evidence of intention as applied to 
this particular street. If we regard the ex- 
perimental work done in 1903 as being 
macadam, this ordinance alone would not be 
suffident evidence to establish municipal in- 
tention. Especially is this true when the 
work of J 903 was done by the highway 
committee under an ordinance approved in 
1889, which provides: "Said committee * 
* * shall have general charge of, care and 
oversight of the ordinary repairs of all 
streets, alleys, highways, water courses * * * 
pavings, gutters * * * of the city, and shall 
enter into contracts for labor and material 
necessary for the same." It was clearly the 
intention of this ordinance that if this com- 
mittee wanted to make any permanent im- 
provement it must go back to council for 
authority. To have ratified this work as a 
permanent improvement in the face of this 
ordinance required some act on the part of 



council clearly ex^^sive of an iotttvtion to 
adopt it as such. 

The report of the borough engineer was 
not approved by council. It would not 
have been evidence of municipal intention if 
it had been, as there is oothii^ to show that 
council knew what sort oi construction was 
embodied under the term "macadam." This 
report was made in 1893-twenty-threc years 
after the work here claimed as a permaneat 
improvement was done. The ordinance of 

1900 was a mere police regulation affecting 
all highways without regard to the character 
of streets. Considering the report of Ae 
engineer, the ordinance of 1906, and the 
testimony as to the manner in which other 
highways have been constructed, these offers, 
with the other evidence, would fall far short 
of showing an intentention to adopt the con- 
struction of 1874 as a permanent improve- 
ment. It was the duty of the court to 
determine the sufficiency of the evidence as 
showing municipal intention (Pottsville v. 
Jones, supra), and in so doing we can find 
no error in its determination of that question. 

The city offered the lien as prima facie 
evidence under the Act. None of its terms 
were denied. The fourth paragraph recited 
the Acts and ordinances under which the 
work was done, and the lien filed. These 
ordinances provided for the payment of the 
cost of the improvement. It is urged that 
the city should have offered the ordinances 
in evidence. The affidavit of defense did 
not deny that such ordinances imposed the 
cost on the abutting owners. The Aa of 

1 901 does not require the lien to set out at 
length the Acts and ordinances under which 
the work was done. If the lien refers to 
such authority by recital of title, that is suf- 
ficiently descriptive to enable the defendant 
to know what laws and ordinances are 
claimed an authority, it will be a compliance 
with section 11 of the Act of 1901. If the 
authority does not exist* it must be set up in 
the affidavit of defense or questioned io 
other appropriate remedies. No challenge 
is made as to such authority by the affidavit^ 
and under the 20th section of the Act of 
1 901, the lien is conclusive evidence of the 
allegations therein contained. 

We have discussed, in City of York v. 
Eyster, other questions raised in this appeaL* 
We need not repeat what was there said. 

The assignments of error are overruled 
and the judgment is affirmed. 



Supra, 45. 
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Fetrow*8 Estate. No. 3. 

Legacy — Vested or Contingent - Charge on 
Land — Valuatio n . 

Testator devised a tract of land to F for life 
and to **his children in equal shares, with this pro- 
vision that they pay unto the other devisees named 
in this my last will, one-third of the valuation of 
said tract of land. In case the said Michael 
Fetrow shall have no children at his death then 
the said tract of land shall be sold and the pro- 
ceeds thereof divided among the surviving de- 
visees, nan»ed in this will in equal shares." Part 
of this tract was taken by a railroad company in 
condemnation proceedings, and after the death of 
the life tenant the fund came into court for dis- 
tribution. The auditor distributed one-third of 
it among the next of Idn, legatees and personal 
representatives of *'the other devisees" named in 
the will, which report was confirmed by the court 
below. Wanner, P. J. Held, that the decree must 
be affirmed. 

The clause "with this provision that they pay 
unto the other devisees named" in the will, was a 
condition imposed upon the passing of the fee and 
chargeable upon the land. 

If it appear from the language of the will that 
the testator intended to couple me payment of the 
legacy by the devisee with the devise of the land, 
so that payment is to be made because or as a 
condition on which the devise has been made, 
then the real estate is in equity chareable with the 
payment of the legacy. 

If the devise of the land, upon which the legacy 
is charged, becomes vested either tn possession or 
in interest immediately upon the death of the tes- 
tator, and by the terms of the will is given subject 
to the payment of the legacy, the legacy must be 
considered likewise vested; and it the legatee 
should die before it becomes payable it will pass 
to his or her representatives ; because in such case 
it n plain, from the terms of the will, that the 
legatee was as much the object of the testator's 
bounty as the devisee, and that the testator in- 
tended that the latter should take the land cum 
onere. 

The vahie of the charge on one-third of the 
land devised was to be determined at the time 
when it was to be paid. 

The devisees, although receiving the fee, could 
not enjoy the use of it until the death of the Kfe 
tenant and then when they entered into the enjoy- 
ment of toe estate, the means of paying the legacy 
became theirs. 

Appeal from the decree of the OrfrfMnt ' 
Court of York County, P«. 

This is believed to be the final conclusion 
of the litigation arising over the will of 
Joshua Fetrow, who died February 25, 
1864. 

The first contention is reported in Fet- 
row's Estate, 50 Pa. 253, and was soon 
followed by Fetrow*s Estate, 58 Pa. 424. 

The next litigation arose after the death 
of Lucinda Rutter {nee Dietz), a life ten- 



ant, and is reported in Fetrow's Estate, 30 
York Legal Record 191, and affirmed in 
Fctrow*s Estate, No. 2, supra 39. 

The fund for distribution in this estate 
arose after the death of Michael Fetrow, 
another life tenant, and accrued from the 
taking, in condemnation proceedings, of a 
portion of the land devised to him for life. 
The auditor awarded two -thirds of it to the 
remaindermen, children and heirs of Michael 
Fetrow, and one-third to the representatives 
and next of kin of all the other devisees 
named in the will of Joshua Fetrow. Ex- 
ceptions to his findings were filed by the 
heirs of Michael Fetrow, who claimed that 
the original devisees being all dead at the 
time of Michael Fetrow's decease, the legacy 
sinks into the devise of the land, and the 
devisees of the land take the same free from 
any charge thereon. 

The court below^ Wanner, P. J., dis- 
missed the exceptions and confirmed the 
report. From that decree this appeal was 
uken. 

Jacob E. fVeaver and D. f/. Yost for 
appellants. 

Cochran, IVilliams ^ Kain, E. Philip 
Stair and D. P. Klinedinst for appelles. 

July 13, 1917. Trexlbr, J. — We are 
asked to construe the following clause of 
the will of Joshua Fetrow. *'l give, devise 
and bequeath unto Michael Fetrow, son of 
Henry Fetrow now living with me during 
his natural life a tract of land (description). 
He the said Michael Fetrow to have and 
hold the same and keep said land and fences 
in order during his natural life, at his death, 
I give and devise the same unto his children 
in equal shares, with this provision that 
they pay unto the other devisees named in 
this my last will, one-third of the valuation 
of said tract of land. In case the said 
Michael Fetrow shall have no children at 
his death then the said tract of land shall be 
sold and the proceeds thereof divided among 
the surviving devisees, named in this will in 
equal shares." 

There are three questions presented. 

I. Is the legacy of "one-third of the 
valuation of said tract of land" a charge 
upon the real estate? 

It has been held that a mere direction to 
the device to pay is not sufficient to show 
such intention ; Buchannan's Appeal, 72 Pa, 
448. If the intention appears by a natural 
and obvious implication from the words 
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used, this is sufficient. Where the devise is 1 Michael Fetrow's will was construed, where- 
coupled with the payment of the legacy as a ! in, as in the one before us, there was a sub- 
condition annexed, then the land is charged sequent limitation in case there should be a 
with the payment. The words in the clause failure of issue. 

we arc construing are, '*with this provision | The children of Michael having the fee, 
that they shall pay/' We have a number what is the nature of the charge created by 
of cases which have construed the word j the provision above quoted ? Did the legacy 
"provided" or its equivalent as making a | of o(ie-third of the valuation vest at testa- 
charge upon land : thus "provided he pay" ; ! tor's death, ^o ^s to carry it to the children's 
Holliday v, Summerville, 3 P. & W. 533 ; 1 children or to' such others as succeeded to 
''provided however that he shall pay for"; ( their rights, or,. all the devisees who were in 
Downer v. Downer, 9 Watts 60 ; "provided I being at Michael Fetrow's death having 
that he the said * ♦ * shall pay"; Prycrldied before the life tenant, did the legacy 
V. Mark 129 Pa. 529; "upon the following 1 lapse because there was no^ne who could 
conditions nevertheless that the said * * * {bring himself underr the descriptioo at the 
pay"; Walter's Estate, 197 Pa. 555; "on time of payment in order to take the benefit 
condition he pay" Moran's Est. 13 Pa. of the gift? Was the legacy contingent 
Superior Court 251. All these expressions upon the legatee being in existence at the 
are held to couple the legacy with the devise ; time of payment ? No gift of aa interest to 
of the land and show an intention to make { th^ "other devisees" is found in any other 
the payment of the legacy a condition of the ! clause of the will, and the gift is implied 
devise. The life tenant had his estate free of only from the direction to pay. If we were 
any burden. At his death it passed to those, to stop here, we would be compelled to hold 
who were required to pay one-third of the that the legacy was contingent, for it has 
valuation. This time of payment might been repeatedly held "that where there is no 
have been near or remote depending upon the 1 separate and antecedent gift which is inde- 
duration of the life of the life tenant and we I pendent of the ^direction and the time for 
do not think it within reason to suppose that ' payment, the legacy is contingent ; and it 
the testator's mind was directed to any per- seems tp be as well founded in reason as 



son who was to be personally liable for this 
but that it was a condition imposed upon 



rules of interpretation usually are. Where 
a' gift is only implied from a direction to 



the passing of. the fee and chargable upon : pay, it is necessarily inseparable from the 
the land. We, therefore, conclude that this i direction, and must partak^e of its 4uality» 
one-third of the valuation was a charge I insomuch that if the one is future and conr 
upon the land payable at the death of tingent; so niust the other be ;" Gibson, C; 



Michael Fetrow. 



J., in Moore v. Smith, 9 Watts 403. *• "The 



We may say, in passing, that the word ; rule is conceded that where there is a bequesi 
"devisees" has no limited meaning. . It was in the form«oi a direction to pay, or pay and 
held in Fetrow's Estate, 58 Pa. 424, by the divide *from and after' the happening of 
Supreme Court in construing the same will, j any event *then the gift being to persons 
that the word was not .restricted to those ' answering a particular description; ii^k 
to whom the real estate was given, but in- party cannot .bring himself withiii it tfe is 
eluded all the beneficiaries. not entitled to take the benefit of the gift" ; 

2. Is the legacy vested or contingent? Rosengarten V4) Ashton, 228 Pa. 389,.(394li> 
As to the estate of Michael Fetrow's . We thiftfe that the present case is outside 



children, it vested at testator's death, 
Michael having one son, Eli, at that time. 
Where there is a devise of a life estate fol- 
lowed by a remainder to the children of the 
life tenant, the estate vests at once upon the 
birth of each child, subject to open and let 



the general rule. If it appear frdni the 
language of the will that the testator in- 
tended to couple the payment of the legacy 
by the devisee with the devise of the land , 
so that payment is to be made because or «$ 
a condition on which the devise has t>een 



in af terborn children and this without re- made, then the real estate is in equity charge* 



gard to the question of whether or not the 
child survives the life tenant ; Edward's Est., 
255 Pa. 358; Carstenses's Est. 196 Pa. 325; 
Rau's Est. 254 Pa. 464; Bair's Est. 255 Pa. 
169, and cases there cited. See also Fetrow's 
Est. supra., in which another clause of 



able with the payment of the legacy. ' In 
such a case the payment of the legaicy is a 
condition on which an uncncumberecl title 
vests in the devisee; Moran's Est;^ 13 Pa-. 
Sup. Ct.251 (265) ; Gumaer^ Est.j 19 Pa. 
Sup. Ct. ^61. "If, howev^r^ the.djevisc ^f 
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the land, upon which the legacy is charged, 
becomes vested either in possession or in in- 
terest immediately upon the death of the 
testator^ and by the terms of the will is given 
subject to the payment of the legacy, the 
legacy must be considered likewise vested ; 
and if the legatee should die before it be- 
comes payable it will pass to his or her 
representatives; because in such case it is 
plain, from the terms of the will, that the 
legatee was as much the object of the test- 
ator's bounty as the devisee, and that the 
testator intended that the latter should take 
the land cum onere''; Hodgson v. Gemmil, 
5 Rawle 99. Furthermore, the postpon- 
ment of the payment of the legacy charged 
was not with reference to the circumstances 
of the legatees, as in Weaver's Est., 39 Pa. 
Sup. Ct. 419, but evidently only to let in 
the life estate of Michael Fetrow. "There 
is no gift in these cases except in the direc- 
tion to pay, or in the direction to pay and 
divide. But if upon the whole will, it 

appears that the future gift is only postponed 
to let in some other interest, or, as the court 
has commonly expressed it, for the greater 
convenience of the estate, the reasoning has 
never been applied in this case" ; Man's Est. 
160 Pa. 609 (612-613); Rosengarten v. 
Ashton, 228 Pa. 389 (396) ; Engle's Est. 
167 Pa. 463; Moran's Est. 13 Pa. Sup. Ct. 
251. The postponment of payment is the 
result of testator's desire to give Michael 
Fetrow an unencumbered life estate in the 
land on which the legacy is charged and his 
purpose was to make the devisees in re- 
mainder not liable for the legacy until they 
had the means of paying it. The postpone- 
ment was for the "ease and advantage*' of 
the devisees of the land ; Donner's Appeal 2 
W. & S. 372; Weaver's Est. 39 Pa. Sup. 
Ct. 419. We think the legacy was vested. 
3. When was the one-third valuation to ' 
be fixed, at testator's death or on the death 
of the life tenant? The more natural view 
to take of the matter was that the value of 
the one-third was to be determined at the 
time when it was to be paid. No useful 
purpose could have been served by fixing its 
vclue as of the time when the testator died. 
The devisees, although receiving the fee, 
could not enjoy the use of it until the death 
of the life tenant and then when they entered 



into the enjoyment of the estate, the means 

of paying the legacy became theirs. We 
' think it is reasonable to believe that it was 

the intention of the testator that the fixing 
, of the amount would take place at the same 

time. 



This disposes of all the questions raised 
by the Appellants. 

The decree is affirmed. 



Troup's Appeal 

Justice of ihe Peace — Appeals — Laches, 

After hearing the evidence, the Justice of the 
Peace, according to defendant's witnesses, said he 
would inform the parties when he rendered his 
judgment; the plaintiff's witnesses testified that 
the Justice said he would render his opinion on a 
fixed day. Judgment was duly given on that day, 
the defendant being absent. The defendant pre- 
sented his petition six months later, asking for a 
rule to file an appeal nunc pro /U7rr;butthe 
Court below, Ross, J., refused the appeal. Held, 
that the judgment must be affirmed. 

No. 17 August Term, 19 15. 

Appeal from the judgment of the Court 
of Common Pleas of York County. 

The law and facts are given in the opinion 
of the Court below, Ross, J., in Ruby v. 
Troup, 29 York Legal Record 169. 

From the judgment there entered this ap- 
peal was taken. 

John A, Hoober for appellant. 

Jas, G. Glessner for appellee. 

July 13, 1917. Per Curiam. — The 
only error assigned is that the Court below 
refused to allow the defendant to enter an 
appeal nunc pro tunCy taken from a judg- 
ment of a Justice of the Peace, for the 
reason that he had not received notice of the 
entry thereof. The opinion filed by the 
Court in discharging the rule, so fully and 
clearly answers the appellant's contention 
that it is not necessary to add anything 
thereto. 

For the reasons given therein the judgment 
is affirmed. 
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PUBLIC SERVICE COMMISSION. 1 F. Klinedinst and C. H. Thomas filed their 

I petition against the York Water Company. 
It is therein set forth that J. F. Kline- 
dinst is a practicing physician and is the 
owner of certain properties in the City of 
York. No. 220 South George Street is a 
three-story building, the first floor of which 
is su^-divided into two offices, one occupied 
by him and the other by Dr. A. B« Shatto. 
On the second floor is an apartment occu- 



City of York ct al. v. York Water Co. 

Water Company — Reasonable Charge — 

Meters, 

A charge of four cents per cubic yard of con^ 
Crete used in the mixing of concrete for the pur- 
pose of street paving is an adequate price, the 



testimony disclosing that from thirty-five to forty- , pied by two adults and on the third floor 
five gallons of water was sufficient to mix one | g' similar apartment similarly occupied, 
cubic yard of concrete. \^^^^ ^^ ^^^ g^^^^j ^^^^ ^^^^^ ^^^ ^^ 

Where but two. out of Aer^^^^^ ^^^^ j^ ^^ jj f 

.consumers, request the installation of meters, and | i i i n^t i / l / 

where it appears that the charge is based upon 1 attached thereto. 1 he charge for each ot , 

the number of the water connections or outlets, | these offices is four dollars ($4.00) per 
for which the cjnsumcrs are entitled to an un- 1 year and the charge for each of the 

^i^&\ :;'d „';?V«essi:-?^;„Ti:\^S- ! »^-^™-'*- ^-^^ °f them having hot and 
ance with the charter powers of the company, the ; cold water spigots at the kitchen smk, one 

Commission will make no order compelling the j bath tub with hot and cold water spigots, 
watercompany to install meters in arJl t)ie homes, one W4ish-basin with hot and cold water 
thereby entailing a needless expanse upon thej ^. ^.^^ , ^-^ f^ ^ . 

company, a necessary increase m rates and possi- 1 ,:, ^ * , ,, ,^ v ' 

ble unjust discrimination. | fifteen dollars (?I5.00) per annum, or a 

Where no evidence of any kind or character | total of thirty-eight dollars ($38 OO) for the 
was ever presented in relation to the value of the I entire building for an unlimited supply of 
company's plant, the cost of management, the vvater. Dr. Klinedinst is also the owner of 
nature of its resources, the rate of return upon its ^ g^ g ^^ q Street, in which the 

investment, or anv proof that any dividend de- 1 , ;, . ^ ** - ^t ^ r^ 

clared upon its stock was unfair or excessive, and followmg water fixtures are installed : Une 

where there is. nothing in the case which would bath tub with hot and cold water spigots, 
warrant any interference with the rates filed by two wash-basins with hot and cold water * 
the company, the complaint as to their uniustness. ^^^^^ ^^^^^ ^, ^^^^ ,^^^^|^^„ 

will be dismissed. ' • 7 • 1 1 1 1 1 • 1 

. , I sinks with hot and cold water spigots and 

retition. | wash tub in cellar with hot and cold water 

The plaintiff city passed an ordinance re- 1 spigots, a pave wash consisting of threaded 
quiring defendant company, upon request of ! pipe with hose connection at the i>\(\e of the 
any consumer, to install water meters and dwelling and also water for steam boiler 
fixing a penalty of five dollars a day for re- j used in heating the house. The annual 
fusal so to do. The company filed a bill in ! charge for an unlimited supply of water to 
equity, asking for an injunction to restrain ' this house with all the foregoing connections 
the city from enforcing the ordinance, which i and occupied by seven people, is twenty-nine 
injunction was granted ; York Water Com- ' dollars ($29.00). 

pany v. City of York, 28 York Legal j C. H. Thomas, the other individual com- 
Record 193. ' plainant, owns No. 636 Linden Avenue. 

1 1 1 I r /-. j The fixtures therein are as follows: Hot 

The city appealed, but^he SuprOTeCo^u^ cold. water spigots in kitchen, hot and 

cold w^ter spigots in bath tub and wash- . 
stand, one water closet, one pave washwirh 
threaded hose connection. This house is . 



affirmed the judgment ; City of V*ork'^ Ap- 
peal; 29 York Legal Record 13. 

In accordance with the opinions of the 
courts, the city filed its petition before the | occupied by four persons and the charge for 



Public Service Commi>sion. 

John L. Rouse and IV. F, Bay Stewart 
for petition. 

C. LaRue Munsony Richard E. Cochran 
and George Hay Kain^ contra. 

May 15, 191 7. Ryav, Commissioner. — 
On August 24, 191 5i the City of York, J. 



an unlimited supply of water is twenty-two 
dollars ($22.00) yer year. Mr. Thomas 
also owns No. 117 North George Street, 
which is also leased to a tenant. The fix- 
tures therein are as follows: Hot and cold 
water spigots in kitchen, cold water spigots 
in pantry sink, one hose connection, one bath- 
tub with hot and cold water spigots, one' 
water closet, one wash-stand with hot and* 
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cold water spigots attached, one bath tub 
with hot and cold water spigots attached, 
one pave wash with threaded hose connec- 
tion. The total charge, including an extra 
fifty cents (50c.) '*for a pony kept in the 
stable," is twenty-six dollars ($26.00) a 
year. Mr. Thomas alsa owns No. 46 
South Richland Avenue, which he occupies. 
Therein are hot and cold water spigots in 
kitchen, hot and cold water spigots in bath 
tab, two "U^ater closets, three wash-stands 
with hot and cold water spigots, three wash 
tabs with hot and cold water spigots, two 
pave washes and one lawn sprinkler and for 
an unlimited supply of water therefor he 
pays thirty-one dollars ($ji.oo) per year. 

The petitioners aver that these rates are 
unjust, unreasonable, excessive and exorbit- 
ant and are fixed by the respondent *'accord- 
ing to the number of spigots in use and 
without regard to the probable quantity of 
water cohsumed," and that in establishing 
and collecting th'se rates the respondent 
violates the obligation of irs charter, to-wir, 
the Act of February 8, 1916, P. L. 42, and 
its supplement of April 11, 18,0. P. L. 300, 
wherein said company is required to charge 
**such reasonable comp nsation as shall from 
time to time be agreed on between the com- 
pany and such individuals according to uni- 
form rites which the president and managers 
shall hereafter adopt, having regard to the 
probable quantity of water which applicants 
are likelv to consume." 

m 

Complainants further aver that the entire 
schedule of Vales filed with this Commission 
by the respondent "is unjust, unreasonable, 
excessive and exorbitant:" that the said 
rates "are discriminatory in that as to cer- 
tain classes of customers said respondent 
charges and collects rates based solely upon 
the quantity of water consumed, which 
classes said company supplied with a meter ; 
whereas to the petitioners and others simi- 
larly situated whom said respondent refuses 
to furnish meters, much higher rates arc 
charged and collected than from those con- 
sumers who obtain water through meters." 

It is. further averred that **therate charged 
by the respondent for water used in the 
n\aking of concrete for paving purposes was 
excessive, unjust and unreasonable." 

. It 15' further averred that the rates col- 
lected by respondent are "remunerative to a 
d^rec largely in excess of the amount nec- 
essary to pay the operating expenses of said 
company, its fixed charges,, repairs, deprecia- 



tion and a reasonable return to it$ stock- 
holders on the amount of capital actually 
invested whereby a hardship and injustice is 
worked n gainst the consumers and patrons 
of said company." 

The prayers of the petitioners are: 
"First: That the respondents be required 
to furnish and install meters in their respec- 
tive properties and for all other consumers 
who may in writing demand them to the 
end that said respondent may charge and 
collect only such rates as are reasonable, and 
based upon the quantity of water Consumed; . 
Second : That as to all consumers who do 
not request the installation of meters, the 
rates now charged and collected be reduced 
to such an amount as may be just and rea- 
sonable." 

ANSWER. 

The answer of the respondent avers that 
it was "incorp )rated under the provisions oi 
*An Act authorizing the Governor to incor- 
porate the York Water Company* approved 
February 8, 18 16, and divers acts supple- 
mentary thereto and amendatory thereof and 
by proper proceedings had in the year 1896 
it accepted the provisions of the presenr 
Constitution of Pennsylvania and of 'An 
Act to provide for the incorporation and 
regulation of certam corporations' approved 
the 29th day of April, 1874* and filed a cer- » 
tificate of such acceptance in theofficcof the 
Secretary of the Commonwealth. Imme- 
diately after the approval of sard Act of 
February 8, i8i6, the respondent was incor- 
porated and organized and constructed its 
water works and continuously since thecom- 
pletion thereof has been and now is engaged 
in supplying water to the public * « « j 
that the rates for service are just and rea- 
sonable and in accordance with the schedule 
filed with this Commissioh; that the classi- 
fications of its patrons are suitable and 
reasonable; and as to the complaint of the 
City of York as to the sum charged for the 
water used for concrete paving it is averred 
that *not only did the City of ^ York have » 
knowledge and notice of said tariff and 
schedule of rates and of the rate named 
therein for water for concrete work, through 
the posting and publishing of said tariff and 
schedule ot rates as required by law, but was 
given direct notice by the respondent that it 
would be required to pay for the water used 
in this specific instance, whereupon the said 
City in writing agreed to pay the petitioner 
for the water used for said concrete work 
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according to the said tariff and schedule of 
rates of the respondent.' ** 

The respondent also avers that free service 
is rendered to the City of York for all the 
water that may be used by the three hun- 
dred and seventeen fire hydrants; that no 
charge whatsoever is made for the water 
supplied to the city hall, fire engine houses, 
drinking and ornamental fountains, and for 
flushing the streets of the city, and that "it 
also furnishes free of charge" two million 
gallons of water per annum to the public 
parks. 

Averment is further made by the respond- 
ent that its "water service is divided gener- 
ally into two classes, viz , that charged by 
*mcter rates* and that charged by *flat rates;* 
the former being confined to manufacturers, 
pub.ic buildings, mercantile purposes and 
other large consumers; being chiefly for 
business purposes but in no manner extend- 
ing to the service referred to in the petition 
in this matter; « * « that the rates 
charged against the petitioners * * * are 
under the division of flat rates known as 
'Domestic (annual rates) ;* flat rates for 
domestic service having been charged by the 
respondent since its organization ♦ * * ;'' 
that '*th(se flat rates are strictly in accord- 
ance with the obligations of the charter of 
the respondent in that they have 'regard to 
the probable quantity of water which appli- 
cans are likely to consume,*" and "that to 
depart from the long established custom of 
the respondent in serving its domestic custo- 
mers with water under flat rates, whereby 
the consumer would no longer enjoy the 
unlimited use of water, would be detrimental 
to the interests and health of the consumer 
and to the inhabitants of the territory served 
by respondent." 

To the answer of the water company, the 
complainants filed their replication and issue 
was thereupon joined. 

SUMMARY OF EVIDENCE. 

At the first meeting for the purpose of 
taking testimony, counsel for the complain- 
ants declared: **There are two questions 
involved in this inquiry. One is the refusal 
of the York Water Company to install 
meters for determining the quantity of water 
consumed by the consumers and which we 
say is a violation of their charter duty. The 
other question is a question as to whether or 
not the York Water Company is not reap- 
ing a greater reward for the amount of its 
investment than it is entitled to. In other 



words, that its charges generally are exces- 
sive. As to the first of these two proposi- 
tions we are ready to go on. As to the 
second we are not, for this reason: Wc 
gave notice to the York Water Company to 
produce certain books and papers bearing 
upon its capitalization, expenditures, prop- 
erty and so forth ; they declined to furnish 
that information. We are still without it' 
and we are here now asking for a subpoena 
duces tecum to require them to produce 
these books and papers. On that branch of 
the case we are not prepared." The bear- 
ing was proceeded with and from the state- 
ment of counsel and evidence presented then 
and at subsequent meetings the following 
facts appear : 

1 . The York Water Company was or- 
ganized in 1816, from which time it has 
been serving the people resident within the 
City of York. 

2. Its charter provides, inter alia: "That 
the said president and managers shall, in 
such streets or parts of the borough wt\ere 
pipes shall be required, erect hydrants to be 
used solely for extinguishing fires ; and they 
shall have liberty at all times, where the 
trunks shall be laid in and through any of 
the streets and alleys in said borough, to 
suffer individuals to be supplied with water 
for domestic or manufacturing use for such 
reas(5nable compensation as shall from time 
to time be agreed on by the company and 
such individuals, according to certain uni- 
form rates which the president and managers 
shall hereafter adopt, having regard to the 
probable quantity of water which applicants 
are likely to consume." 

3. Puring all the period since its incor- 
poration the respondent has supplied its 
domestic consumers by the flat rate system — 
that is, making a charge based upon the 
number of water outlets or connections in 
each building. 

4. That the tariff or schedule filed with 
the Commission prior to January i, 19 14, 
and now operative contains substantially the 
rates in force since 1906, and that under 
them all consumers are divided into two 
classes: (A), Those on meter rates, such 
as business, industrial and manufacturing; 
(B), Those upon flat rates, which include 
all domestic consumers. 

5. The total number of customers of the 
respondent company is 11,397, of whom 
only 342 come under the division receiving 
measured service. Of the 11,055 who are 
charged flat rates, 5,701 pay five dollars 
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($3.00) or less for an unlimited service; 
3,812 of them pay between five dollars 
($5.00) and fifteen dollars ($15.00) for 
unlimited service; 1,266 of them pay be- 
tween fifteen dollars ($15.00) and twenty- 
two dollars ($22.00) far unlimited service^ 
and 276 pay various sums from nine dollars 
($9.06) to eighty*six dollars fifty cents 
($86.50), one paying the latter amount. 

6. The 342 users upon metered service 
paid during the year 191 5 various sums, the 
lowest being two dollars eighty-nine cents 
($2.89)) and the highest five thousand nine 



8.' No tostfmony was presented relating 
to the .financial condition of the company, 
the value of its plant or that the charges 
made by it to its domestic consumers are in 
any wise unjust, unreasonable, or excessive. 
Since the first meeting references have been 
made to the charges collected by the respond- 
ent and an attempt was made by the issu- 
ance of a subpoena to compel the production 
of books, papers and reports of the company 
running iack to theyear 1880. The com- 
pany offered to permit an investigation by a 
public accountant of all its aifairs but the 
offer was never accepted so far as the record 
discloses, and no inquiry was made in re- 
lation thereto nor. has. any evidence been 



hundred cighty-one dollars seventy cents presented of the receipts or expenditures of 



($5,981.70). 

7. In the summer of 1914 the City of 
York laid 10,031 cubic yards of concrete 
pavement, and for the water used in this 
work the York Water Company charged 
nine hundred two dollars and sixty-two 
cents ($902.62), Or at the rate of nine cents 
(9c.) per cubic yard. With knowledge of 
the charge, the city agreed to make payment 
therefor, but it has retused so to do, and de- 



thc con>pany nor any proof whatsoever pre- 
sented that any return the company may 
enjoy is excessive. 

QUESTIONS TO BE DECIDED. 

Three questions arc presented to the 
Commission. 

First. 

As to the charge for the water used in 
the mixing of concrete used in street paving. 

The city has never paid the bill presented 
by the water company, and there is therefore 



dares the charge to be "unjust, unreason- no demand for an order of reparation. 



able and grossly disproportionate." . On 
behalf of the city evidence was presented 
that in the doing of similar work at a sub- 
sequent time there was only used an average 
of thirty-five gallons for each cubic yard of 
concrete paving laid and that at the highest 
price asked by the water company from any 
of its metered industrial customers the charge 
should be at the rate of two cents (2c.) per 
cubic yard. The testimony of the experts 
, called on behalf of the city showed that 
there was no uniformity of price for this 
character of service throughout Pennsylva- 
nia, the charge varying from two c<?nts (2c.) 
per cubic yard in Harrisburg to an amount 
greater than that charged in York. On 
behalf of the company it was testified that 
the charge in Altoona was ten cents ( foc.) 
per cubic yard, in Bradford eight cents 
(8c.), Charleroi ten cents (lOc.), Greens- 
burg from six cents (6c.) to fifteen cents 
.(i5c.)» Huntingdon ten cents (lOc.), Steel- 
ton twelve cents (12c.), Wilkinsburg six 
'cents (6c.) ; although it was also admitted 
that in many portions of the state the charge 
was as low as Harrisburg's and ranged gen- 
f r^Iy from two cents (2c. ) to nine cents 
(9c.), the sum in dispute. 



There has been no attempt by the water 
•company to refuse a continuance of its sup- 
ply to the city because of the non-failure xq 
pay. It is doubtful whether the subject 
could come before this Commission for ad • 
judication but, by assent of the parties and 
because of their desire that we should fix a 
fair, amount, consideration is given to it. 
The company seeks to justify the charge by 
the agreement of the city to pay the sum ; 
by the payment hitherto of like amounts; by 
comparison with the charges in other cities; 
by the needs for inspection; and by the 
great waste which the company claims fol- 
lows the use of a hose in the mixing of con- 
crete in the public streets. As hereinbefore 
stated the testimony shows wide variance in 
the charges in different sections of Pennsyl- 
vania, but with ordmary care thirty-five to 
forty-five gallons of water to one cubic yard 
of paving seems to be the amont required. 
Giving due consideration to the probability 
that waste is considerable we think that the 
sum of four cents (4c.) per cubic jard 
would be adequate, and in accordance with 
the suggestion made that we fix a fair price 
for water so used by the City of York, we 
name four cents (4c.) per cubic yard as the 
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price that should be paid for that which is 
now in dispute and for that which may 
hereafter be used. 

Second. 

As to the installation of meters for 
domestic consumers. 

Out of the more than 1 1 ,000 customers 
of the York Water Company but two ap- 
pear as complainants, and it is in evidence 
that during ten years not more than four- 
teen persons have ever requested the iilstal- 
lation of meters. 

The complainants declare that the small 
number making demand is accounted for by 
the fact that the City of York through its 
lawfully constituted authorities expressed 
the wish of the people for metered service 
in passing an ordinance on February 27, 
19 1 4, under the provisions of which the 
water company was required to install and 
maintain at its expense meters for all cust- 
tomers so requesting whose annual charges 
exceeded five dollars. The enforcement of 
this ordinance was restrained by the Su- 
preme Court on May 26, 1915, see York 
Water Co. v. City of York, 250 Pa. 115,* 
it therein being held : "The Public Service 
Company Law was intended to provide a 
complete system for the supervision and 
regulation of public service corporations * 

* * , The purpose of the ordinance in 
question here was to prevent what was de- 
clared to be the exaction of unjust add ex- 
orbitant charges from a certain class of con- 
sumers, but this is a subject clearly within 
the powers of the Public Service Commission 

* * * . There can be no reasonable 
doubt that the legislative intention was to 
make the Public Service Act the supreme 
law of the Stare in the regulation and sup- 
ervision of Public Service Corporations.'* 
Following this decision the subject was 
presented to this Commission. 

The actual number of those paying defin"- 
ite sums for the water supplied them has 
been hereinbefore set forth and in view of 
the charges made by other water companies 
in our Commonwealth it cannot be asserted 
with truth that there is any excessive sum 
collected or improper amounts demanded 
from the patrons of the York Water Com- 
pany. The supply given to them is un- 
limited. The charge therefar, it is true, is 
based upon the number of the water con- 



* City of York's Appeal, 29 York Legal 
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nections or outlets — but such niethod of 
charge is not uncommon. 

The complainants assert that such a basis 
of computation does not meet the require- 
ments . of the charter of the company and 
that the spigots or outlets charge is not the 
fixing of a rate "having regard to the prob- 
able quantity of water which applicants aie 
likely to consume.' They aver that the use 
of a meter is the only method by which the 
^'probable quantity of water" can be deter- 
mined and that these quoted words demand 
their installation. It is undoubted that when 
the charter of the York Water Company 
was granted meters were unknown, so that 
these devices could not then have been in 
the legislative mind, and it seems to the 
Commission that the fixing of a rate for the 
''probable quantity of water which appli- 
cants are likely to consume", can be deter- 
mined* with sufficient accuracy undc;r the 
century-old methods prevailing in the Cuy 
of York by the number of spigpts in a 
building. 

The words of the charter indfcate that 
the rates should be fixed in advance because 
it requires that the president and managers 
shall supply the water for such reasonable 
compensation as shall from time to time be 
agreed on, having regard to the probable 
quantity of water which the applicants are 
likely to consume. The quantity that ap- 
plicants are "likely to consume" could (mly 
(certainly before the invention of meters) 
be "likely" told from the facilities that these 
applicants might provide for their possible 
use. It is reasonable to assume that the 
more bath tubs in a house the more likely 
these are to be used, as neither money would 
be expended for their costly installation nor 
room taken up in the building for them, 
unless they were intended for employment, 
and it seems to the Commission that fhere 
is entire consonance with the letter, and 
spirit of the Act of Assembly giving life to 
the York Water Company when the com- 
pany bases its charges for an unlimited sup> 
ply of water upon the number and character 
of the fixtures and spigots installed in a 
dwelling, which fixtures and sptgfots may be 
turned on and used at any time. It is un- 
doubtedly in line with the modern trend to 
require water companies to install meters 
and make charges for the water actually 
used. In the case before us, however, the 
people of York are in the enjoyriient of a 
copious supply of water against which no 
complaint has been made as to purity or 
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^ dirity and which they receive in unlimited 
quantities pumped, piped, stored and filtered, 
at a charge as low as that enjoyed in proba- 
bly any community in the state. To com- 
pel the wat^er company to put in meters to 
all their more than 11,000 customers would 
be Ip ents^il needless expense upon the com- 
pany which would be reflected in increased 
charges necessarily, and to require them to 

. $iupply some of their patrons with meters 
would be to create another class of con- 

. sumers witli the possibility of unjust dis- 
crimination. Under existing conditions the 
people of York are divided into two general 

. glasses — (a), the industrial and (b), the 
domestic. The industrial embraces not only 
man uf Picturing establishments but semi- or 
quasi-public buildings. These latter num- 
ber but three hundred and forty-two. All 
of the other 11,055 embracing the domestic 
service, receive an unlimited supply and we 
caniibt find any reasonable cause in the tes- 
timony presented for interfering with the 
management and operation of the company 

1 and ordering a further subdivision of the do- 
•mestiG service into metered and non-metered 
classes. 

Third. 

As to the unjust rates. 

At the first hearing of this case it was 
brought to the attention of the G}mmission 
that a subpoena duces tecum had been served 
upon the water company calling upon it to 
produce its books and records covering a 
period of thirty-five years. To. the bring- 
ing of its books the company objected, and 
suggested that in lieu thereof a statement 
should he given it of the special information 
required and that such would be furnished. 

, At the second hearing counsel for complain • 
ants detailed the efforts made to secure the 
information required and the answer of the 

«. water company giving a partial reply but 
setting forth that "whenever the Public 
Service Commission shall decide to go into 
the question of rates the York Water Com- 
pany will promptly furnish the remaining 
information called for * * * ." 

Counsellor the complainants then asked 
that the water company should be compelled 
to furnish the information, and after dis- 
cussion by counsel for compbinants and 
respondent, the record discloses the follow- 
ing: 

•*The Chairman : At the risk of break- 
ing your line of thought, I want to inter- 
rupt and ask you if the case has proceeded 



far enough so that the complainants have 
made out a prima facie case. Have you 
made out a prima facie case? 

Judge Stewart: We have, as to three 
questions. 

The Chairman : ' What three quc^tioqs? 

Judge Stewart: Th,e question of tde 
amount charged for water used in making 
concrete. « * « We have also ests^b- 
lished a prima facie case with regard to the 
installation of meters. That is two qyes- 
tions in one, because we contend that it is the 
duty of the company under its charter to 
furnish the meters. These two questions 
we have already covered. 

The Chairman: What have you done 
with respect to rates? 

Judge Stewart : We have been trying to 
get the information called for, but have 
been unable to get it. 

The Chairman: Have you proved any 
feature of it? Have you put in any evi- 
dence, whatever? :. 

Judge Stewart : No. ' ^ 

Conlmissioner Pennypackcr: This infor- 
mation would not throw any light oa \^t 
question of the propriety of putting in 
meters. , I] '' ^, 

Judge Stewart: On, no, it is a separate 
question altogether. It is a -questioki, of Wj^e 
making. 

Mr. Munson:' May I at this point 
repeat what I said ,bifore, that thtie 
gentlemen in order to ascertaiii the propir 
rate must of, course ascertain What' is.'^a 
proper valuation. Now the books an^'prbj)- 
jerty of that company are' open to" ttWr 
proper inspection- The inspection ' of ^a 
company should be done by a proper ac- 
countant. I suggested at the other meetirig 
and I now reiterate that these gen tleitien.tir 
the Commission, may name any responsible 
chartered accountant who will have coni- 
plete and full access to the books and 
property of this company — not only com- 
plete access but every assistance that; we 
may properly give that chartered account- 
ant will be furnished him * * * . ^ 

The chairman: It has not been the p6l- 
icy of the Commission to throw open the 
books of a utility company generally unless 
it became evident from the progress of the 
case that it was necessary to have that evi- 
dence to settle the issue involved, but not in 
the first instance. 

Mr. Munson : But I say we consent to 
it, only we maintain that we should not he 
put to the expense of it. * * *' * • 
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The Chairman: How does the informa- 
tion which you seek aid the Commission 
in determining the value of this property 
for race making purposes ? 

Judge Stewart : As ' I stated a moment 
ago, I do not know that we wan( to go into 
that question of valuation. If these gentle- 
men would furnish the information* asked 
for- 

The Chairman: How would that en- 
able you to determine? 

Judge Stewart : That will enable us to 
determine whether we want to thresh out 

that question * * * . 

m «.« «.« « m « 

Commissioner Pcnnypackcr: What is 
your objection to accepting the offer oi the 
other side to appoint a suitable expert and 
examine their books and see wJiether you 
have a case? 

Judge Stewart: I do not want to go in- 
to that question at all. « ♦ ♦ , 

Commissioner Pennypacker: And the 
reason ? 

Judge Stewart: The reason I stated a- 
while ago that I do not know that we 
would pursue this question of excessive rates 
after we got the information." 

The application to compel the company 
to furnish the information demanded was 
never granted and no evidence of any kind 
or character was ever presented in relation to 
the value of the company's plants the cost of 
management, the nature of its resouices, 
the rate of return upon its investment or 
any proof that any dividend declared upon 
its stock was unfair or excessive, and there 
is nothing in the case which would warrant 
any interference with the rates filed by the 
company with this Commission and in force 
between it and its customers. 

After a careful examination of all the 
evidence presented during the year and a 
half required for the holding of meetings, 
and giving careful consideration to the argu- 
ments of the learned counsel engaged in this 
cause, we are of the opinion that excepting 
for the fixing of the rate at four cents (4c) 
per cubic yard of water used in the mixing 
of concrete for street paving purposes, the 
complaint should be dismissed. 

This matter being before The Public Ser- 
vice Commission of the Commonwealth of 
Pennsylvania upon complaint and answer on 
file, and having been duly heard and sub- 



mitted by the parties, and the Commission 
after full investigation having made and 
filed of record a report containing its find- 
ings of fact and conclusions thereon, which 
report is hereby approved and made a part 
hereof : 

The Yort Water Company is hereby or- 
dered to file, post and publish an amend- 
ment or supplement to its tariffs and sched- 
ules of rates, fixing a rate to be charged for 
water used in the mixing of concrete for 
street paving purposes of four cents (4c) per 
cubic yard of concrete so used^ said rate of 
four cents (4c) per cubic yard of concrete so 
used in street paving to be the legal price 
that should be paid by the City of York for 
water so used and which is now in dispute 
and unpaid ; said amendment or supplement 
to the existing tariffs and schedule of rates 
to be made eficctive by the water company 
on or before June 15th, 19 17, upon one 
day's notice to the public and this Commiss- 
ioi>; and 

It is farther ordered that upon compliance 
with this order by the water company the 
complaint in this case be, and the same here- 
by is, dismissed. 
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(Cases not otherwise designated are Supreme 
Court Cases,) 

Non-suit^ — Statute of Limitations— -Sub' 
stitution of Plaintiff. — WhtTC an accident 
occurred, and the party injured brought 
suit for damages, and subsequently died, 
and an administratrix in another state was 
substituted as plaintiff on the record, upon 
the trial of the case it is proper to enter a 
non suit on the ground that there is no 
proper plaintiff of record; but where the 
foreign administratrix subsequently was ap- 
pointed administratrix in this* county, and 
applies to the substituted as plaintiff, it is 
proper to take off the non-suit, and to allow 
the substitution. As the suit was instituted 
by the decedent, his right of action is an 
asset of his estate, and no new party is in- 
troduced by the substitution of a proper 
administratrix, even though more than two 

j years has elapsed since the accident^ — Kelly 
i\ IVerner Co., (Northampton C. P.) 16 

' Northampton Co. Reporter 45- 



YORK LEGAL RECORD 



6i 



l^otk Xeoal IRecotb 



Vol. XXXI 



NOVENfBER. 1917 



No. 6 



COMMON PLEAS 



C p. of 



Alleghany Co. 

Hern y. Maeden 



Landlord and Tenant — Trespass — Lower- 
ing of Building — Change of Grade — 
Independent Contractor — Liability of 
Municipality, 

A lessee cannot recover damages from the 
lessor in an action of trespass for unlawfully en- 
tering upon the demised premises and depriving 
him of the use theieof for a certain period during 
which the building was being lowered to comply 
with a new grade established by a city ordinance 
when the work was under the control of an inde- 
pendent contractor. 

A lessor is not liable in damages for incon- 
veniences to his tenants where the inconvenience 
was caused by the work of a contractor, who em- 
ployed his own methods and men in lowering r 
building to comply with a new grade of a city 
street, when the lessor had no control over thr 
work, and there is no evidence that the lessor 
knew or might have known, from reasonable in- 
quiry, that his contractor, in doing the work com- 
mitted to him, would infringe on any of the rights 
of his tenants. 

A municipality is not liable in damages to a 
lessee in a building lowered to comply with a 
grade, where the inconvenience and damage com- 
plained of was not the change of grade, but the 
lowering of the building to comply with the grade. 

Sur motion of plaintifi for a new trial. 

/. D, Hern and IV. H, Lemon for plair- 
tiflF. 

Brown^ Moore &f Monahan for defendant. 

May 31, 191 7. Haymaker, J. — This 
is an action of trespass to recover damages 
ioT unlawfully entering upon the demised 
premises of the plaintiff and depriving him 
of the use thereof. At the conclusion of 
the trial we directed a verdict for the de- 
fendant. The plaintiff's brief was not furn- 
ished until the present month. 

Were we right in thus directing a ver- 
dict? A careful reading of the evidence 
and an examination of the authoritieb lead 
us to the conclusion that we were. The 
plaintiflF is a member of the bar of this 
county, and at the time of the commission of 
the grievance of which he complains he was, 
and for some seventeen years immediately 



preceding had been, the lessee of offices on 
the third floor of a building owned, and oc- 
cupied in part, by the Leader Publishing Com- 
pany, hereafter called the Leader Company, 
in which he was engaged in the practice of 
law. Adjoining the Leader Building on the 
East is the M^eder Building, owned by the 
defendant, with a common or party wall 
between them. In the reduction of the 
"Hump*' the City regraded Fifth Avenue 
in 191 2, whereby those two buildings stood 
six or seven feet higher than the level of the 
new grade. In order to conform to the new 
conditions the defendant decided to lower 
his entire building, and the Leader Com- 
pany concluded to adjust its building, for 
the same reason, at or about the same time, 
and more or less in conjunction with the 
work of the defendant. In order to drop 
or lower the party wall between the build- 
ings, leaving the Leader Building standing 
as theretofore, it was necessary to cut the 
front and end walls and floors of the latter 
from the party wall. The defendant em- 
ployed a contractor to do the work, accord- 
ing to certain plans and specifications. The 
Leader Company employed the same con- 
tractors, ' and it would seem that the work 
on both buildings were under the supervision 
of the same architect. The work of lower- 
ing the defendant's building was begun first, 
and on the inception or beginning of the 
same and in the prosecution of that work, 
defendant's contractors entered the corridors 
or hallways of the Leader Building, utilized 
and contracted the hallway used by the 
plaintiff on the third floor in reaching his 
oflice, entered his oflices, placed supports 
therein and placed and extended certain 
beams in and through the window or win- 
dows of his office, whereby he was deprived 
of the use and occupancy of his law offices 
for a period of three or four months. It is 
unnecessary to give a detailed statement of 
the manner of doing the work necessary to 
accomplish the purpose that the defendant 
had in view, or to pass on the merits of the 
respective contentions. We are now con- 
cerned only with the question whether there 
was evidence on the part of the plaintiff re- 
quiring a submission of the case to the jury. 
The plaintiff testified that the defendant's 
contractors invaded his leased premises with- 
out his consent ; that they so used his win- 
dows that they could not be closed during 
the cold weather; that the hallway was 
rendered practically useless, and that alto- 
gether he was deprived of the use of his 
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offices during the greater part of a period of 
several months. 

Is the defendant liable for the acts of his 
contractor in doing the work either in a 
negligent or non-negligent manner? We 
do not think he is. In the first place, to 
successfully accomplish the work of cutting 
the defendant's brick building of some five 
or six stories high from the building of the 
Leader Company and then lowering it 
bodily some six or seven feet to the level of 
the new grade, required special skill pos- 
sessed only by persons following that line 
of business. There is no evidence that the 
defendant had any knowledge of the sub- 
ject. He was then obliged to do just what 
any property owner would have to do, and 
had the right to do, viz: to employ persons 
possessed of the necessary skill, and that he 
did. He then entered into a contract with 
John Eichleay, Jr., Company to do the work 
for a lump sum. There is no evidence that 
the defendant knew^ or might have known, 
from reasonable inquiry, that his contrac- 
tors, in doing the work committed to them, 
would infringe on any of the rights of the 
plaintiff as a tenant in the adjoining build- 
ing. The contractors used their own means 
and methods in respect of all the details of 
the work in the course of an independent 
occupation and contract, without any control 
over them by the defendant. The contrac- 
tors had possession of the buildings, so far 
as was necessary for their particular pur- 
poses, without any control or direction of 
the defendant, except to see that the work 
was done according to the plans and speci- 
fications. We are of opinion that any injury 
suffered by the plaintiff was caused by the 
acts of John Eichleay, Jr., Company, who 
at that time sustained the relation of inde- 
pendent contractor, for whom the defendant 
was not responsible. The defendant em- 
ployed well-known, experienced and com- 
petent coutractors^ in a kind of work of 
which the plaintiff had no knowledge ; they 
furnished their own men and materials, and 
did the work in their own way, free from 
the control of the defendant. If the plain- 
tiff was injured in the course of the work it 
was not due to the failure of the defendant 
to discharge a duty that he owed him under 
the law. We cannot agree with the defend- 
ant's contention that the plaintiff's remedy 
is against the City of Pittsburgh. The 
plaintiff's complaint is not of the incon- 
venience and damage to him caused by a 
reduction of the grade of the street, but for 



an invasion of his leased premises in a 
manner for which the city is not responsible. 
Had his action been against the contractors 
we would have had an entirely different 
proposition before us. 

The motion for a new trial is refused. 



0*Neil V* Etininijtr. 

Accord and Satisfaction — Insurance. 

To a statement filed by the liquidator of a de- 
funcr live stock insurance company, averring 
indebtedness by reason of assessments on policy 
holders for unpaid losses and expenses, defend- 
ant filed an affidavit of defense averring agree- 
ment on the part of the plaintiff to accept $111.78 
in full satisfaction of all claims and the payment 
of the same by check. Held, to be a sufficient 
defense. 

No. 353 January Term, 191 7. 

Motion for judgment for want of suffi- 
cient of defense. 

R. S. Frey and M, 5. Niles for motion. 

H. O. Ruby, contra. 

August 6th, 191 7. Ross, J. — The plain- 
tiff in this case was appointed as liquidator 
of the York County Mutual Live Stock In- 
surance Company by the Dauphin County 
Court, as set forth specifically in his state- 
ment of claim against the defendant, and as 
such liquidator, sues the defendant to re- 
cover the sum of forty-three dollars and 
ninety-nine cents, with interest thereon from 
the first day of May, 19 16. 

The statement sets forth that "the York 
County Mutual Live Stock Insurance Com- 
pany was chartered January 3rd, 1907," 
* * * "under the laws of Pennsylvania, 
and thereafter and up to the time of its dis- 
solution transacted the business of live stock 
insurance in Pennsylvania. 

Its home office at the time of dissolution 
was located in York, York County, Pa. 

By order of the Court of Common Pleas 
of Dauphin County, Pa., in the cause Com- 
monwealth of Pennsylvania, Ex-Rel. Charles 
Johnson, Insurance Commissioner, v. York 
County Mutual Live Stock Insurance G)m- 
pany, Commonwealth Docket No. 4, 19' 6, 
the corporation was ordered and deaeed 
dissolved and its affairs liquidated by and 
under the direction of the Insurance Com- 
missioner of Pennsylvania, all in accordance 
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with the Act of General Assembly of June 
I, 191 1, (Pamphlet Laws 599)." 

The statement also alleges in substance 
that the defendant was the holder of several 
policies issued by the G>mpany, one about 
the 13th day of April, 1908, one dated the 
6th day of May, 19 10, and one dated the 
25th day of February, 191 1, and numbered 
respectively 1197, 2442, and 3104, each 
policy having been issued on, the written ap- 
plication of the defendant and while the 
corporation was a going concern. 

The statement also alleges that "as requir- 
ed by the aforesaid by-laws and the condi- 
tions of the policies, the defendant signed 
three promissory notes, one of which was 
part of each policy and attached to the afore- 
said application, agreeing to pay within 
thirty days after notice to the York County 
Mutual Live Stock Insurance Company 
such sums as the said Company required to 
pay losses of the defendant and each and all 
members and policy holders, and also to pay 
expenses of the aforesaid Company, but with 
the understanding and agreement that the 
defendant was obligated to pay not more than 
a total of $111.10 for losses and expenses 
under policy No. 1 197 ; $1 14.50, under policy 
No. 2442 ; and ? 1 0.00 under policy No. 3 1 04 ; 
the said sums being the total of defendant's 
liability in the period of three years, and 
likewise being the basis of assessments. 

It is not necessary, for the purpose of the 
present inquiry, to further quote from the 
plaintiff's statement, for the seventh para- 
graph of defence avers as follows: 

"7. On or about the 24th day of March, 
19 1 6, there arose between the parties to this 
suit a dispute as to the amount of the de- 
fendant's liability to the York County Mu- 
tual Live Stock Insurance Company and it 
was agreed that the plaintiff would accept 
the sum of $1 1 1.78 in full satisfaction of the 
defendant's liability, whereupon the defen- 
dant made his check payable to the Statu- 
tory Liquidator or his agent for the said 
amount, in full of all his liability by reason 
of the assessments levied upon him and his 
connection with Insurance Company afore- 
said, and said check was accepted as such by 
the plaintiff, as evidenced by the endorse- 
ment on the back of said check." 

This, in our opinion, is such a complete 
averment of accord and satisfaction, that it 
must prevent the entry of any judgment on 
the pleadings alone. 

The motion for judgment for want of a 
suffident affidavit of defense is refused. 
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Bradigan et al. v. Scranton Railway Co. 

Contributory Negligence — Personal Injuries 
— Street Car — Obvious Danger — Infant. 

Where a boy twelve years of age was struck 
and injured by a street car while trying to re- 
cover from the track a plaything known as a 
"sling shot," and he testified on the trial that he 
saw the approaching car, fully realized and cal- 
culated upon the risk involved, and would have 
escaped injury but for an unforeseen slip of his 
foot, a verdict should be directed for defendant. 

The presumption that a boy under the tige of 
fourteen years is incapable of appreciating or 
avoiding danger has no weight as against his 
own avowal to the contrary. 

To the rule that a party is bound by his own 
testimony, so far as its import is free from doubt 
and ambiguity, there is no exception in favor of 
a plaintiff under the age of fourteen years. 

Motion for judgment for defendant on 
the whole record. 

fV, B, Land is for plaintiffs. 

fVarren, Knapp, O'M alley ^ Hill for 
defendant. 

June 26th, 1917. Newcomb, J. — There 
was a mistrial by reason of disagreement of 
the jury on the initial question as to how 
the accident happened out of which the suit 
aro^e. This had been formally submitted 
and further instruction reserved to await 
the finding on that specific issue. Among 
other things so reserved was defendant's re- 
quest for binding instruction, the merits of 
which form the question now raised by this 
motion. 

Father and minor son sued for damages 
on account of an injury suffered by the son 
who was alleged to have been run down on 
the street by one of defendant's cars. 

Their averment was that the boy, then in 
his twelfth year, was crossing the street and 
suffered the injury by reason of the excessive 
speed of the car coupled with the omission 
of warning by bell or otherwise. The proof 
was that the car was going at the speed 
usual at that place, with which the boy was 
familiar, not to exceed ten miles an hour, 
and that at all times with which the case is 
concerned it was not only in plain sight but 
he was in fact looking at it and taking 
special note of its approach. Neither did he 
claim to have been crossing the street. 
While the accident occurred near a flag- 
stone crossing — not one, however, at a street 
intersection — that fact is without signifi- 
cance. The place of the accident was on 
East Drinker Street, running east and west, 
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in the Borough of Dunmorc. The railway 
track is single and laid on the southerly side 
of the street. The car was eastbound. Ac- 
cording to all the adult witnesses — appar- 
ently disinterested and unbiased— the accident 
was the result of the boy's attempt to jump 
on the car as it passed. The request for 
binding instruction, however, was based upon 
his own version of the thing. According to 
that he went on the track to pick up a play- 
thing under circumstances which would pre- 
clude recovery by an adult for his own 
temerity. The allegation of excessive speed 
was abandoned at the argument and the 
contest^ therefore, now reduces itself to the 
narrow inquiry whether the question of the 
boy's capacity to avoid a manifest peril must 
be submitted to the jury as a disputable in- 
ference of fact notwithstanding his own 
avowal that he was fully sensible of the 
danger, had calculated upon it, and would 
have made good his calculation and escaped 
the injury but for an unforeseen slip of his foot. 

That he is a bright boy is neither disputed 
nor disputable. On the stand be made it 
plain that he would resent any imputation 
to the contrary. He was not without self* 
assurance and on occasion could make shift 
to lecture counsel in order to keep him 
within what he conceived to be the bounds 
of proper cross-examination. 

Being on the southerly sidewalk with three 
companions, he claimed to have been amus- 
ing himself with a sling shot by shooting 
pebbles, at a dog on the opposite side of the 
street. The car came into view nine hun- 
dred feet to the westerward. He noted its 
approach and the identity of the conductor, 
whom he was at pains to have it understood 
he well knew, because he had traveled on his 
car **and paid my own way too, many's the 
time." 

He took his last shot after noting that 
the car was about one hundred and fifty 
feet distant. What damage was done to 
the dog, if any, does not appear,* but the 
shot proved to be the undoing of his weapon. 
The elastic parted company with its fixture 
and landed on the track near the farther 
rail. In chief he accounted for his injury 
in this way: "Q. Did you notice the 
street car coming when you went out to get 
the rubber band ? A. Yes, sir ; but I thought 
I would have lots of time to get over and 
have the rubber picked up, and if I didn't 
have slipped 1 would." 

Cross-examined more at length on the 
point he testified as follows: *'Q. And 



when you got to that point and looked * • ♦ 
you saw the car coming ? A. Yes, sir. Q. 
And the car was down a little way? A. 
Yes, sir. Q. And you thought you could 
get across ahead of the car ? A. I thought 
I would have time to pick up the sling shot. 
Q. But when you started to cross the 
track ahead of the car you .saw the car com- 
ing? A. Yes, I saw it coming when I 
was at the place and then I shot. Q. * * * 
And you knew the car was coming then, 
didn't you? A. Yes, Sir. Q. And when 
your sling shot dropped you thought you 
could get it and get out before the car could 
catch you? A. Yes, sir. Q. And you 
knew if you did not get across in front of it 
— you knew the car would catch you and 
injure you, didn't you? A. Yes, sir. 
Q. And knowing that, you went in to get 
the sling shot and while you were there your 
foot slipped? A. Yes, sir." 

This describes no thoughtless, heedless act 
of an impulsive child, either unmindful of 
his surroundings, insensible of the risk he 
was running, or incapable of appreciating 
and avoiding it. Taking him at his word, 
his account of the casualty leaves no debata- 
ble question either of his knowledge, pres- 
ence of mind, or capacity to choose as 
between the place of safety and that of 
danger ; for his act was one of deliberation 
done in pursuance of specific calculation 
as to his ability to escape a conscious peril, 
which miscarried only through the untimely 
slip of his foot — a remote chance upon 
which he had not calculated. 

A boy's capacity is the measure of his rc- 
sponsib lity ; and if he has not the ability to 
foresee and avoid the danger to which he 
may be exposed, negligence will not be im- 
puted to him if he unwittingly exposes him- 
self to it ; Kelly v. Traction Co., 204 Pa. 
623. Under the age of fourteen years he 
is entitled to the benefit of the presumption 
that he is without capacity. But this, like 
any other presumption of fact, is rebuttable 
and that gives rise to the general rule that 
the defendant in such case assumes the 
burden of affirmative proof in order to over- 
come the negative presumption. It follows 
that where the countervailing proof comes 
from sources supplied by defendant, or, for 
that matter, from any source except the 
mouth of plaintiff himself, it must inevitably 
be circumstantial and as such would furnish 
ground only for an inference of the essential 
fact to be drawn only by the jury. 
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Rut that is not this case. The fact of 
ability and capacity is distinctly avowed 
here by the plaintiff. Thus the presump- 
tion vanishes^ and to submit the question of 
his negligence would be simply to accord the 
jury the privilege of an arbitrary and un- 
founded inference to the contrary of plain- 
tiff's unequivocal assertion upon a point 
whereof he alone can speak decisively. To 
the rule that a party is bound by his own 
testimony, so far as its import is free from 
doubt and ambiguity, there is no exception 
in favor of a plaintiff under the age of four- 
teen years. 

It is believed that defendant's request for 
binding instruction should have been affirmed, 
and the rule for judgment is accordingly 
made absolute. Let judgment be entered 
for defendant on the whole record, with ex- 
ception for plaintiff, sec, leg. 



OBITUARY. 



John W. Bittenger. 

Ex-Judge John W. Bittenger, of the 
York County Courts, who occupied the 
bench for a period of twenty-one years, died 
at 4:45 p. m., Monday, August 27, 191 7, 
at his residence, 36 North Duke street, 
. York, Pa. Death was caused by chronic 
nephritis. He was confined to his bed only 
a week. The deceased was in his eighty- 
third year. 

Since his retirement from the bench, in 
191 1, Judge Bittenger practiced law. He 
had gained for himself a state- wide reputa- 
tion as a leader in .his profession. He was 
president of the board of trustees of the 
* York County Academy and a member of 
Trinity Reformed Church. Among the 
orders with which he was affiliated, are: 
York Lodge, No. 266, Free and Accepted 
Masons; Mt. Zion Lodge, No. 74, L O. 
O. F. ; Mt. Vernon Encampment, No. 14, 
L O. O. F., and Conewago Tribe, No. 37, 
Improved Order of Red Men. He was 
also a member of the York Club. 

The deceased leaves the widow and four 
children: Ida M. Bittenger, at home; Mrs. 
J. A. HoUinger, 108 South Water street; 
Mrs. G. G. Morgan, Richmond, Va., and 



Daniel S. Bittenger, Atlantic City. He 
also leaves a sister, Mrs. Louisa Young, 
Hanover. 

Ex-Judge John W. Bittenger was born 
at York Springs, Adams County, Nov. 10, 
1834, son of Henry and Julia A. Sheffer 
Bittenger. He was descended on both his 
paternal and maternal sides from patriotic 
soldiers of the Revolutionary war. He 
acquired his elementary education in the 
public schools, at the Academy at Strasburg, 
Pa., and at Rockville, Md., which was sup- 
plemented by a partial course at Pennsyl- 
vania College, Gettysburg. While study- 
ing at Pennsylvania College he registered 
with Moses McClean, of Gettysburg, as a 
student at law. 

He subsequently went to Rockville, Md., 
where he finished his legal studies in the 
office of W. Viers Bonic, subsequently 
judge of the circuit court of that county 
and was admitted to the bar of Montgom- 
ery county in 1856. In that same year Mr. 
Bittenger entered Harvard Law School and 
was graduated in 1857 with the degree of 
LL. B. He then went to Lexington^ Ky., 
and entered upon the practice of his pro- 
fession, remaining in that state three years. 

Attorney Bittenger removed to York in 
i860, being identified with its bar and judic- 
iary until the time of his death. In poli- 
tics he was always a Democrat, having 
been a leader and campaign' orator in the 
Democratic contests in York county. In 
1862 he began his official career with the 
nomination for and election to the district 
attorneyship of the county, at the end of his 
first term being re-elected. 

In 1888 Mr. Bittenger represented his 
party in the national convention at St. Louis. 
In November, 1890, he was appointed by 
Governor Beaver to fill the vacancy occas- 
ioned on the bench by the death of Judge 
John Gibson. The sanw year Mr. Bittenger 
became the nominee of his party for the 
judgeship. He was elected at the Novem- 
ber election and in 1900 was re-elected by a 
handsome majority, the Republican party 
having endorsed him in convention and 
made no nomination against him. From 
1895 until his retirement from the bench 
he acted as president judge of the York 
County courts. 

The funeral was held on August 29th, 
1917, with services conducted by the Rev. 
Samuel H. Siein, pastor ot Trinity Reform- 
ed Church, at 2 p. m., at the house. Inter- 
ment at Prospect Hill Cemetery. 
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At the meeting of the Bar Association, 
the following resolution was presented by 
George S. Schmidt, who moved its adop- 
tion: 

"The York County Bar Association has 
learned with deep regret of the sudden de- 
mise of Hon. John W. Bittenger, for twen- 
ty-one years judge of this court. He died 
after only a week's illness, full of years and 
honors and was widely known and univer- 
sally respected. 

"Born in an adjoining county he sprang 
from a stock of distinguished Penn^ylvanians. 
His academic studies were pursued in his 
native state and after taking his degree at 
Pennsylvania College at Gettysburg, he 
studied law and in 1856 was admitted to 
practice at Rockville, Maryland, and in the 
same year entered Harward Law School 
where in the following summer he received 
his degree of LL. B. 

"After practicing law in Lexington, 
Kentucky, for a period of three years, he 
located in York and for more than half a 
century devoted his time and talents to his j 
chosen profession. He became widely ex- 
perienced in the practice of law and in 
the administration of justice and his ability 
and probity were recognized by the people^ 
whom he served long and faithfully with 
honor to himself and with credit to the 
county. His initial election as District At- 
torney in 1862 gave opportunity for the de- 
monstration bf his ability and so successful 
was his administration of that trust that he 
was reelected for a second term. Upon the 
death of President Judge John Gibson he 
was appointed by Governor Beaver in 1890 
judge of this court and in the f^ll of the 
same year was elected to that high office. 
At the expiration of his first term he was 
re-nominated by his party for the same high 
place and received the distinguished and 
most exceptional honor of an endorsement 
of his candidacy by his political opponents. 
Throughout his judicial career he knew no 
partisanship, no bias, no prejudice; he ad- 
ministered the law without fear and with- 
out favor, and strove always to dispense 
justice tempered with mercy. He held high 
the ideals of the bench and bar and main- 
tained the standard of his predecessors in 
office. During the entire period of his ser- 
vice no breath of suspicion was directed 
against either his motives or his conduct 
and for twenty-one he wore the ermine un- 
sullied. In 1911 he retired to private prac- 
tice, in which he was engaged at the time of 



his death. Strong alike in body and mind 
he courageously withstood the storms of life, 
which batter down the men of weaker mold. 
"He adorned his profession and was zeal- 
ous in its study and as a citizen was interested 
in the religious, educational and social lite 
-of the community. He was a sincere Chris- 
tian and after reaching the summit of life's 
pilgrimage passed down tne decline through 
the lands of lengthening shadows, filled 
with faith and crowned with Christian hope. 
He died at the age of 82 years and left his 
family the priceless heritage of a good name, 
and to the bar of York County an example 
of a long, useful and honorable life, full of 
distinguished achievment/' 

The resolution was seconded by H. C. 
Niles, who paid the following tribute to the 
dead jurist: 

"The best boon with which a community 
can be blest is a competent, faithful, im- 
partial judge. 

"This countv has been fortunate in a bar 
which has produced a line of honest and 
learned lawyers upon the bench^ who have 
supervised the administration of justice here 
with wisdom and equity. Many of us have 
practiced under Judges Fisher, Wick^, 
Gibson, Latimer, Bittenger, Stewart, Wan- 
ner and Ross. 

*'Under these good men the bar and all 
citizens have at all times felt sure that sys- 
tematic justice would be administered freely 
without sale, fully without denial and 
speedily without delay. In this distinguish- 
ed succession, Judge Bittenger held his hon- 
ored place for twenty-one years. 

"All lawyers, both on the bench and off, 
have peculiarities and faults; but no suitor 
ever had reason to fear that his cause might 
be wrongly decided by Judge Bitlenger be- 
cause of wrong intent or conscious partiality 
or prejudice. 

"No matter how hot might be the argu- 
ment, or keen the dispute, between counsel 
and courts every candid lawyer among us 
confessed and believed that Judge Bittenger 
earnestly desired above all else to do his 
duty. 

"This is the best that can be said of any 
judge, of any lawyer, of any man. 

"The record of sincere endeavor to keep 
the courts above suspicion, to administer im- 
partial and substantial justice and to en- 
courage every elevating influence is cause 
for this county long to cherish the memory 
of Judge Bittenger; and furnishes an ex- 
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ample worthy of imitation of his fellows at 
the bar, who remain to honor him and 
mourn his death. 

Remarks were also made by James G. 
Glessner and Allen C. Wiest. The resolu- 
tion was adopted unanimously and directed 
to be spread upon the minutes of the asso- 
ciation. The president of the association 
was directed to present the resolution to the 
court and ask that it be ordered spread upon 
the records of the court. 



COMMON PLEAS 



Lerew*s Executors v. Bentzel 

Justice of the Peace — Certiorari — Title to 

Land, 

In a suit before a Justice of the Peace, before 
any testimony was beard, defendant filed an 
affidavit setting forth that "the title to lands may 
and will come into question.'' Notwithstanding, 
the .Justice proceeded with the cause, defendant 
offered no evidence, and judgment was entered 
for the plaintiff. On certiorari. Held, that the 
proceedings must be set aside. 

No. 82, April Term, 191 7. 

Certiorari. 

Proceedings before John K. Evans, Esq., 
a Justice of the Peace. 

Jas, G. Glessner and James L. Young 
for exceptions. 

S. B. Meisenhelder^ contra. 

August 6, 191 7. Ross, J. — The records 
brought before this court on the above 
writ, show that the defendant, on the 
24th day of February, before any testi- 
mony was heard, filed with, the Justice the 
following affidavit, ''And now, February 
23rd, 1 91 7, George Bentzel, the defendant 
in the above case, being duly affirmed ac- 
cording to law, deposes and says that the 
above cause of action is founded upon and 
arises from a real contract, expressed or 
implied, where the title to lands may and 
will come into question, that the said jus- 
tice therefore has no jurisdiction in the mat- 
ter and that he, the said defendant, for that 
reason, before the trial of said case is begun, 
requests that this affidavit be filed, and 
made a part of the record in the proceeeings 
thereof and that said case be dismissed/' 

The affidavit was made before John C. 
Reeser, a Justice of the Peace, and was 
signed by George Bentzel. 



After the above affidavit was filed the 
Justice proceeded with the hearing by tak- 
ing the evidence of the plaintiffs, but does 
not give any of it in the transcript. 

The transcript then shows the following: 
"Defense offers no evidence. After hear- 
ing proofs and allegations of both plaintiffs 
and their attorney, judgment reserved for 
nine days." 

'•March 2nd, 191 7, judgment in favor of 
plaintiff, John . A. Lerew and Wm. H. 
Lerew, Executors of Isaac Lerew, deceased, 
and against defendant, George Bentzel, for 
$89.88 and $2.60 interest and costs of 



suit." 



"There bei^g no evidence to show that 
the title to land may come into question, the 
Justice being of the opinion that he has 
jurisdiction." 

The uniform decisions of the courts have 
been to the effect that since the passage of 
the Act of July 7th, 1879, Section i, P. L. 
194, an affidavit that the title to real estate 
may come into question, as a defense, filed 
before the hearing by the defendant, is suffi- 
cient to deprive the magistrate of jurisdic- 
tion ; James v. Brezezinski, 23 D. R. 554 ; 
Shober v. Henry, 8 Y. L. R. 163; Bnllhart 
V. Ramer, 12 Y. L. R. 85 ; Pearre v. White, 
4 D. R. 504. 

The seven exceptions filed by the defend- 
ant to the record of the Justice of the Peace, 
as it is brought before us, are fatal to the 
judgment which he entered. 

The judgment entered by the Justice of 
the Peace is reversed, at the costs of the 
plaintiffs. 



C. P. of Alleghany Co. 

Dzikowska et al. v. Superior Steel 

Co* et aL 

Workmen^s Compensation — Waiting for 
Material — Period of — Duties of Employ- 
ment, 

An employe is within the Workmen's Compen- 
sation Act of 191 s» snci h^ or his dependents are 
entitled to compensation where an accident hap- 
pens while an employe is waiting for a tool or 
material, ready to renew his work as soon as that 
is furnished to him. He is at that time engaged 
in the furtherance of his employer's business. 
The time is uncertain. He must be always ready 
and this act of waiting that there may be some 
person at hand to continue the work at the proper 

I time is a part of the service which the employe is 

I rendering to his employer. 
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It is no defense under the Workmen's Compen- 
sation Act of 191 5 to a claim for compensation on 
the ground that the employe was not actually en- 
gaged **in the furtherance of the business or 
affairs of his employe" in a case where* during an 
indeterminate period of waiting far the arrival of 
steel to be loaded on trucks, the employe was seen 
to emerge from a nearby box car with his clothes 
on fire, and he died as a result of the burning, in 
that he had not been ci|lled off from work, and, 
in renewing bis work, would nor be called ba^ck. 
He was there ready to work -as soon as the ma- 
terial was ready for his hand and during that 
period was actually engaged in the duties of his 
employment. 

Appeal from Workmen's Compensation 
Board. 

Allan Davis J for plaintiff. 

Reed, SnoWf Shaw & Beal for defendant. 

April 23, 191 7. Evans, J.— This case 
comes before the court on exceptions to the 
decision of the Workingmen's Compensation 
Board. The husband of the claimant at the 
time he met his death was in the employ of 
the defendant, The Superior Steel Company, 
and was working in what was known as the 
shipping room. His duties were to transfer 
pieces of cold rolled steel from the trucks of 
the Steel Company to cars of the Railroad 
Company, and at times during the course of 
the day while he was awaiting the arrival 
of a truck loaded with steel, or awaiting 
the placing of a railroad car in position, the 
employe would not be actively engaged in 
work. These periods of suspension of work 
would be indeterminate, sometimes longer 
and sometimes shorter, depending, of course, 
upon the delay in the arrival of the loaded 
truck or in the placement of the empty car. 
During one of these periods the employe 
was seen coming out of a box car with his 
clothes on fire, and he died as a result otf 
the burning. It is supposed, and is prob- 
ably correct, that he went into the box car 
and in attempting to light a pipe or cigar or 
tobie, by scratching a match upon his trous- 
ers, he set himself on fire. There was con- 
siderable oil and grease on the steel he was 
handling and his clothes were pretty well 
saturated with that substance. The only 
exception pressed upon the argument of the 
case was that the death of the deceased was 
not caused by an accident in the course of 
his employment. Section 301, Article III, 
of the Workingmen's Compensation Act, P. 
L. 738, reads as follows: 

"When employer and employe shall by 
agreement, cither expressed or implied, as 



hereinafter provided, accept the provisionsof 
article three of this Act, compensation for 
personal injury to, or for the death of, such 
employe, by an accident^ in the course of his 
employment, shall be made in all cases by 
the employer * * * .** 

The second paragraph of this section pro- 
vides: 

"The term 'injury by an accident in the 
course of his employment,' as used in this 
article, shall not ioclude an injury caused by 
an act of a third person intended to injure 
the employe because of reasons personal to 
him, and not directed against him as an em- 
ploye or because of his employment; but 
shall include all other injuries sustained 
while the employe is actually engaged in the 
furtherance of the business or affairs of the 
employer * » * ," 

It is contended by the appellant that at 
the time of this accident the deceased was 
not actually engaged "in the furtherance of 
the business or affairs of his employer." 
This was not a rest period. It was not a 
period when, by the rules of the employ- 
ment, the employe was free from the duties 
of his employment. It was an indetermin- 
ate period of waiting for the occurence of 
an event which would renew the active op- 
erations of the employment. That might 
be a minute, or it might be very much more. 
But the employe had not been called off 
from work, and in renewing his work, 
would not be called back. He was there 
ready to work as soon as the material was 
ready for his hand. I am inclined to think 
that during this period he was actually en- 
gaged in the furtherance of the business or 
affairs of his employment. To hold other- 
wise would prevent compensation to an em- 
ploye injured^ if even for an instant his 
work was stopped and he was mjured dur- 
ing that period. I do not think it was in- 
tended that compensation should only follow 
in case of an accident which resulted from 
the work which he was doing. According 
to the contention of the appellant, if the de- 
ceased, as he walked from the railroad car 
to the truck after delivering a piece of steel, 
took the match and scratched it on his trous- 
ers to light a tobie and had been burned b^ 
the fire ignited with that match) he would 
come within the provisions of this Act. But 
supposing he had stopped, if only for a min- 
ute, from the car to his truck, and talked to 
a fellow workman, according to the conten- 
tion of the appellant he would. not be at 
that time engaged in the f urtherance.of his 
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employer's business. I think that is too 
narrow a construction to place upon this 
Act. 

When an employe is waiting for a tool or 
material, ready to renew his work, as soon 
as that is furnished to him, he is at that 
time engaged in the furtherance of his em- 
ployer's business. The time is uncertain. 
He must be always ready and this act of 
waiting that there may be some person at 
hand to continue the work at the proper 
time is a part of the service which the em- 
ploye is rendering to his employer. 

The exceptions •^o the award of the Work- 
ingmen's Compensation Board are dismsissed. 



Glatfdter v. American Phosphorus Co., 

No. 2. 

Practice — Amendment — Term, 

After the expiration of the term at which judg- 
ment on demurrer was entered for defendant, 
plaintiff asked for leave to amend the statement. 
Held, that the amendment must be refused. 

Where a demurrer to a statement of claim has 
been sustained and judgment has been entered 
for the defendant, no amendment can be allowed 
until the judgment has been opened or vacated. 

An application to open or vacate a judgment 
entered adversely, after a hearing or trial, must 
be made before the end of the term at which the 
judgment is entered. 

The law controlling the opening or vacating 
of adverse judgments has not been changed by 
the Practice Act, 1915. 

No. 38, January Term, 19 17. 

Motion to amend plaintiff's statement. 

For the opinion of the Court, on a de- 
murer to plaintiff s statement, see Glatfdter 
V. American Phosphorus Co., 30 York 
Legal Record, 195. 

Logan & Logan for motion. 

^. B. Hays, contra. 

August 27, 1917. Ross, J.— This action 
in trespass was brought by the plaintiff as 
employee, to recover damages from the de- 
fendant, as his employer, for injuries which 
the plaintiff alleges he received while in such 
employment, through the inhaling of and 
contact with, red phosphorus, which he al- 
leges caused him to contract a disease known 
as necrosis. 



The action was brought to No. 38 of 
January Term, 191 7, under the "Practice 
Act 191 5." 

The plaintiff's statement was filed Nov- 
ember 15th, 19 1 6. 

An affidavit of defence was filed on Dec- 
ember 2nd^ 19 16. 

The affidavit of defence raised questions 
of law as to the adequacy of plaintiff's 
statement under the 20th section of the 
Practice Act 191 5. 

Among the questions of law raised was 
the following: 

*'i. The statement of claim is indefinite 
and uncertain in that it does not show that 
the claim is within the jurisdiction of this 
Court and not governed by the Workmen's 
Compensation Act of 1915, P. L. 736." 

After the questions so raised had been 
regularly placed upon the argument list and 
argued under the rules of courts this Court* 
in an opinion rendered March 5, 1917, de- 
cided as follows: 

"The question of law raised by the first 
paragraph of defendant's affidavit of defence, 
in that it (the plaintiff's statement) does 
not show that the claim is within the juris- 
diction of this Court and not governed by 
the Workmen's Compensation Act of 191 5, 
P. L. 736, is decided in favor of the defen- 
dant, and judgment is accordingly entered 
against the plaintiff, without prejudice to 
any legal right which he has to proceed in 
the proper forum." 

It seems that no appeal was taken from 
this judgment, and, so far as the records be- 
fore us disclose, no exception was formally 
entered to the court's ruling. 

The term at which the judgment was en- 
tered was January Term, 191 7, and it end- 
ed and the next term of this court began 
the third Monday of April, or Monday, 
April 1 6th, 191 7. 

The proceeding now before the court is 
CO determine a rule to show cause why the 
prayer of the plaintiffls petition should not 
be granted. 

The said petition was pjresented, to this 
Court, June 25th, 191 7, and is as follows: 

"The petition of Philip Henry Glatfdter, 
respectfully represents: 

"On, to wit, March 5, 1917, your 
Honorable Court decided the question of 
law raised by the Affidavit of Defense, filed 
by the Defendant to the Statement of Claim, 
filed by the Plaintiff, the Court's ruling and 
judgment being as follows: 
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"The question of Law raised by the first 
paragraph of Defendant's Affidavit of De- 
fense, 'in that it does not show that the 
claim is within the jurisdiction of this Court 
and not governed by the Workmcn*s Com- 
pensation Act of 1915, P. L. 736/ is decid- 
ed in favor of the defendant, and judgment 
is accordingly entered against the plaintiff, 
without prejudice to any legal right which 
he has to proceed in the proper forum." 

"Your petitioner prays the Court to re- 
scind, open and amend the said ruling and 
judgment in so far as may be necessary to 
allow the plaintiff to file the amended 
plaintiff's statement of claim submitted 
herewith, and make such other order as may 
be just, in accordance with the provisions of 
the "Practice Act," 1915; 

"And for such other relief as to your 
Honbrable Court may seem meet ; 

"And he will ever pray. 

P. H. Glatfelter." 

The judgment entered by the Court in 
favor of the defendant was practically a 
judgment on a denrurrer. 

It has been decided that, "where a de- 
murrer to a statement of claim has been 
sustained and judgment has been entered 
for the defendant, no amendment can be 
allowed until the judgment has been opened 
or vacated ;" McCready v. Gans, 242 Pa. 
364. 

• "An application to open or vacate a judg- 
ment entered adversely, after a hearing or 



nothing regularly or legally before the 
Court, except the records of this case prior 
to and including the filing of the petition 
upon which the rule was granted. If any 
action was taken by the plaintiff, against 
the defendant, under the "Workmen's Com- 
pensation Act of 19 15," it is certainly not 
within the province of this Court to regard 
it in the present inquiry, because if has not 
been made a matter of record in this Court 
in any way, either by an appeal as provided 
by the Act itself, or by certified copies of 
the records. 

The law controlling the opening or vacat- 
ing of adverse judgments has not been 
changed by the Practice Act, 19 15. 

Petitition is dismissed and the rule grant- 
ed thereunder is discharged at the cost of 
the petitioner. 



C. P. of Schuylkill Co, 

Reinbold v. Meyers 

Jurisdiction — Justice of the Peace — Title 
to Land — Amendment. 

A Justice of the Peace issued a summon* in 
trespass; the defendant filed an affidavit of de- 
fense alleging that the title of the land will come 
in question; the defendant tendered half the costs 
but refused to enter into a recognizance as re- 
quired by the Act of July 2, 1901, P. L.,608; after 
judgment for plaintiff a transcript was filed in 
the Common Pleas and a statement w as-served 
to which a plea of not guilty was entered ; a rule 
, J , , I j/u ^■* entered to amend the plaintiff's statement to 

trial, must be made beiorc the end ot the , ^i,;^ ^,03^^^, to the amount of $2500 00 instead 

"of $300.00. Held, the rule must be discharged. 



term at which the judgment is entered ;" 
McCready v. Gans, 242 Pa. 364 ; King v. 
Brooks ct. al., 72 Pa. 363; Miller v. Baker, 
64 Pa. Sup. Ct. 124; Herndon Borough 
(opinion) 19 Pa. Sup. Ct. 129; Abeles & 
Co., V. Powell, 6 Pa. Sup. Ct. 123; Hill v. 
Egan, 2 Pa. Sup. Ct. 596. 

The records of this case show conclu- 
sively that the petition was presented after 
the close of the term at which the judgment 
was entered, and therefore, under the above 
cited and well settled principle, this Court 
is without power to rescind or open the 
judgment so entered ; consequently, the 
statement already filed in the case catmot 
now be amended. 

It is not necessary, for the disposition of 
the present controversy, that this Court 
here discuss or decide any of the collateral 
matters brought before it by the oral argu- 
ments of the counsel, or the matters con- 
tained in the proposed amendment of the 
plaintiff's statement of claim. There is 



The Act of March 22, 1814, 6 Sm. 182, con- 
ferred jurisdiction on Justices of the Peace In 
actions of trespass brought for the recovery of 
damages for . injury done or committed on real or 
personal estate in all cases where the value of 
the property claimed or the damages alleged to 
have been sustained shall not exceed one hundred 
dollars and the Act of 1879, P. L. 194^ increased 
such jurisdiction to three hundred dollars. 

The Act of July 2, 1901, P. l^ 608 provide? that 
in cases where the title to land comes in question 
the Justice shall not dismiss the suit but transmit 
a copy of the record to the Prothonotary of the 
county who shall enter the same on his docket and 
the suit shall proceed as if originally btought in 
the Common Plens; this Act dues not increase the 
amount of the jurisdiction of the Justices and the 
aipouiit cannot be enlarged after the case is in 
the Common Pleas and the statement cannot be 
amended so as to show an action for a larger 
amount than that before the Justice. 

Motion to amend. 

W, B, Durkin, J, W, Moyer, L E. En- 
ieriine and G. H, Gerber for Plaintiff, 

George W , Ryan for Defendant. 



YORK LEGAL RECORD 



71 



July 23, 191 7. Koch, J.—Oh the I3tli 
of September, 1902, a summons in trespass 
was issued by R. M. McCormacIc, a justice 
of the peace in the Township of North 
Union, commanding the defendant to ap- 
pear before said justice on the 20th of 
September, 1902, between the hours of two 
and three o'clock in the afternoon. Service 
of the summons was made upon both de- 
fendants* At the time fixed for the hearing, 
Robert Meyers, agent, produced affidavits 
taken and subscribed to before Morgan 
Griffiths, a justice of the peace, on the 17th. 
day of September, 1902, seating, **that the 
title of the land will come in question." 
Robert Meyers, agent, tendered half the 
costs but refused to enter a recognizance as 
required by the Act of July 2nd., 1901, P. 
L. 608. The justice proceeded with the 
hearing and the evidence showed that de- 
fendant had cut timber to the value of 
Seventy-five dollars on land claimed by the 
plaintiffs. The case was adjourned at the 
request of Robert Meyers, agent, to Wed- 
nesday, 'Ctober ist., 1902, at three P. M. 
On the latter date, the parties appeared and 
Robert Meyers, agent, asked that the case 
be certified into court in accordance with the 
terms of the act referred to. One Frank 
Wharmby became bail absolute to the 
plaintiffs '*in the sum of one hundred and 
twenty-five dollars for the payment of the 
* * * claim for damages and all costs ac- 
crued or that may legally be recovered 
against defendant.' A transcript of the 
record was certified on the same day and 
was filed to the above number and term, on 
the 27th of October, 1902 by Mr. Durkin, 
attorney for the plnintifls. On the 7th. of 
November, 1906, A. W. Schlack, Esq., now 
deceased, filed a statement of the plaintiffs' 
claim, in which it is averred '*that one 
James Van Blargen in his life time was 
seized in fee of and in a certain tract of 
land, containing 15 acres or thereabouts, 
situate in North Union Township, in Schuyl- 
kill County, Pa., and known as the saw 
mill tract" etc; '*and that Jamci Van 
Blargen died in the year 1900 or there- 
about§, intestate,and that the land descended 
to his children and heirs." It is further 
averred in the statement, that onjhe 1st 
day of January, 1902, the defendant "cut 
down upon the said tract of land a lar^e 
number of timber and other trees there 
standing,'' etc, Said statement lays the 
damages at three hundred dollars. At the 
same time that the statement was filed, an 



order of court made under an agreement 
between counsel for the respective parties to 
the suit was also filed, substituting Mary 
Ann, the wife of Samuel Bautscher, George 
W. Van Blargen, William Van Blargen, 
Rebecca, the wife of Daniel Ulshaefcr, 
Elizabeth, the wife of Henry Reinbold and 
James Van Blargen "as plaintiffs in this 
cause with like effect as if this action had 
originally been commenced by them in their 
own proper name," said order having been 
made on the 22nd day of October, 1906. 
A plea of "not guilty" seems to have been 
filed by the defendants on November 2nd, 
1906. Nothing more appears to have been 
done in the case until the 15th. of June^ 
191 5, when Messrs. J. W. Moyer and 
Enterline and Enterline, counsel for Wil- 
liam H. Van Blargen, .as plaintiff, formally 
entered an appearance for said William H. 
Van Blargen. On the 4th. of June, 191 7, 
on motion of J. W. Moyer and G. H. 
Gerber, atterneys for plaintiffs, a rule was 
granted on the defendants to show cause 
why the plaintiff's statement should not be 
amended as prayed for. The prayer is for 
"an order directing and -• permitting the 
statement to be amended by striking out the 
amount of $300 in the plaintiffs' statement 
as filed and inserting in place thereof the 
amount of $2500, so that the plaintiff's 
amended statement will conclude as follows, 
to wit ;- damages to the sum of $2500, for 
the recovery of which from the said defend • 
I ants this suit is now brought by these plain- 
tiffs." The rule was made returnable on 
the i8th of June, 1917, and the formal 
answer of Dr. Meyers was filed on the 
18th day of June, 1917. The plaintiffs 
base their right of amendment upon the al- 
legation "that after the institution of this 
suit defendant continued trespasses upon the 
land of the plaintiffs by cutting and remov- 
ing trees on the said land of the plaintiff, by 
which acts of the defendant the injury or 
amount of damages done to the land of the 
plaintiffs was greatly increased so that the 
amount of damage claimed in the plaintiffs' 
statement does not cover the whole damage 
done to the plaintiffs by the defendants." 

On the 9th of June, 1917, Messrs. 
Gerber and Moyer, attorneys for plaintiffs' 
filed notice, with acceptance of service by 
defendants, "that the plaintiffs in the above 
case will claim damages to the date of trial, 
this under the Act of May 2nd., A. D., 
1876, P. L. p. 95." 
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May the statement of claim be amended 
in the manner contended for by the plain- 
tiffs in this case ? The Act approved March 
22nd, 1 8 14, 6 Sm. 182, conferred jurisdic- 
tion on justices of the peace in ''actions of 
trespass brought for the recovery of dam- 
ages for injury done or committed on real 
and personal estate, in all cases where the 
value of the property claimed or the dam- 
ages alleged to have been sustained, shall 
not exceed One hundred dollars. An Act 
No. 211, passed in 1879, P. L. 194, en- 
larges the jurisdiction to cases ' 'wherein the 
sum demanded does not exceed Three hun- 
dred dollars." The Act of 1814 was a- 
mended by an act approved the 2nd of 
July, 1 90 1, P. L. 608. 

From the above quotation from the plain- 
tiff's petition for the amendment of the 
s.atement in this case, it is apparent that 
the increased damages demanded are for 
new and additional acts of trespass com- 
mitted after the institufon of this suit, acts 
so numerous and disastrous as to increase 
the damages from $75.00 to $2500.00. 
Now, as the justice of the peace had no 
jurisdiction of an amount so large, we can- 
not assume jurisdiction of a larger amount 
in this case than the justice of the peace 
could have assumed, before it was made to 
appear that the title to the land is in ques- 
tion. The Act of May 2nd, 1876, P. L. 
95, does not refer to cases before justices of 
the peace. It is not practicable in such 
C3urts, because, by its provisions, notice must 
be given "not less than fifteen days before 
trial," whereas trials before justices of the 
peace are generally held on the date fixed in 
the summons for the defendant's appearances 
which can never be more than eight day, 
after the date of the summons, service of 



is concerned. He has no jurisdiction of an 
amount exceeding $300.00, and the amonnt 
cannot be enlarged by carrying the case into 
a Court of Common Pleas ; Weidenhammer 
v. Bertie, 103 Pa. 448. When the amount 
involved in an action exceeds the justice's 
jurisdiction, his proceedings therein are void ; 
Gcyger v. Stoy, i Dal. 135. In Collins v. 
Collins, 37 Pa. 387, where the verdict of 
the jury was for $146.00 in favor of the 
plaintiff and it was evident that the amount 
in controversy was in reality over $100.00, 
although the justice of the peace had given 
judgment for only $36.26, the verdict was 
set aside upon the ground that the justice of 
the peace, from whose judgment an appeal 
had been taken^ had no jurisdiction because 
the amount was over $100.00. . Here we 
are asked to treat the case as though 
$2500 00 was the amount in controversy. 
If the amount sued for was not more than 
$300.00, a verdict for a larger amount, ow- 
ing to the accruing of interest pending liti- 
gation, would be sustained ; Collins v. Collins 
supra, and Trego v. Lewis, 5? Pa., 463. 
But we are not asked to permit the amend- 
ment to be made so as to lay the damages at 
$2500.00 because of accruing interest. We 
are asked to allow the amendment, because 
since the bringing of this suit, nearly fifteen 
years ago, the "defendant continued tres- 
passes upon the land of the plaintiff by cut- 
ting and removing trees on said land" 
"Cutting and removing trees," after the 
commencement of this act ion, did not consti- 
tute "continued trespasses" for which dam- 
ages may be recovered under the Act of 
1876, supra. The damages meant by that 
Act are those of a continuing nature and 
for which a "second action might be 
brought * * * after service of writ. 



which must be made at least four days i but the right to which would be determined 



before the time of hearing. 

The Act of 2nd July, 1901, P. L. 608, 
which provides that, in cases where the title 
to the land comes in question, the "justice, 
alderman or other magistrate, instead of 
dismissing said suit, shall transmit a copy of 
the record thereof and of all proceedings 
there/n to the Prothonotary of the Court of 



by the verdict in the first suit;" Hileman v. 
Hileman, 172 Pa. 323. "Wrongs which, 
from their very nature, are perpetrated at 
only distinct and rare mtervals, are not 
within the meanigg of the Act." IbUi, 
"even though they be trespasses of the same 
kind;" Panta 1 v. Coal and Iron Company, 
204 Pa. 158; Tuston v. Sammons, 23 Su- 



Common Pleas of this County, who shall perior Court 175. 
enter the same in his docket ; and the said I This action was begun to recover dam- 
suit shall then be proceeded in the said ages resulting from the cutting of certain 
court as if originally rightfully brought ' trees, prior to the commencement of the ac- 
therein," does not increase the amount of | tion, and the value of those trees fixes the 
the justice's jurisdiction. We are dealing ' basis for ascertaining the amount of damages 
here with the question of the justice's juris- ' in this case. The language of Chief Justice 
diction, so far as the amount in contraversy Dean in Hileman v. Hileman, supra., seems 
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to apply here. ''Suppose, instead of estab- 
lishing a distillery permanent in its charac- 
ter, defendant had dumped into this stream 
the contents of an outhouse vault, the right 
of the plaintiff would have been violated; 
they might have repeated the wrong, but it 
would not have been the case intended by 
thii act; such a trespass^ if held to be within 
the act, would possibly result in an absurd 
condition; plaintiff having failed to prove 
any wrong, before suit brought mighty 
nevertheless, clearly prove one after; we 
then would have to sustain an action brought 
without cause and a verdict for a wrong 
committed thereafter/' 
The rule is discharged. 



C. P. of 



Allegheny Co. 



Watson T. Pittsburg Coal Company. 

Workmen s Compensations-Misdemeanor — 
Violation of Act of June p, /p//, P. L, 
ysd — Dependent Widow — Liability of 
Employer, 

Where, on appeal from an award of the Work- 
men's Compensation Board allowing compensa- 
tion to the widow of an employe killed in a coal 
mine, liability is sought to be avoided on the 
grotmd (hat death was self-inflicted and inten- 
tional, the burden is on the employer, and when 
that burden is not met, death will be presumed to 
have been accidental, and the appeal should be 
dismissed. 

The fact that an employe in a coal mine was 
killed by the explosion of a lamp which he was 
filling with explosive oil brought into the mine 
ontrary to the Act of June 9, 191 1, P. L. 756, 
which makes such an act criminal and a misde- 
meanor, will not relieve the employer from being 
compelled to compensate decedent's dependent 
widow, as the Workmen's Compensation Act of 
June 2, t9i5, P. L. 736, makes no distinction in the 
degrees of negligence, and, being remedial legts- 
tion, should be broadly and liberally construed. 

In re-appeal from the award of the Work- 
men's G)mpensation Bogrd. 

Acheson (ff Crumrine, for claimant. 

Johnston £^ Rose, lor defendant. 

April 26, 1917. Davis, J. — This is an 
appeal from the decision of the Workmen's 
Compensation Board awarding compensa- 
tion to Mary Watson, widow of David 
Watson, who met his death while in the 
employment of the defendant company. 
The facts were agreed upon between the 



claimant and the defendant company and 
submitted to the G)mpensation Board to de- 
termine whether or not the manner of death 
of the said Watson entitled the claimant to 
compensation under the provisions of the 
Act of June 2nd, 191 5, P. L. 736. The 
Board has condensed and found from this 
agreement the following facts, viz. : 

''David Watson, the deceased husband of 
the claimant, was employed by the defend- 
ant company as a driver in one of its mines. 
At the time of the accident he was engaged 
in filling his lamp, which was an ordinary 
open driver's lamp attached to his cap, and 
was lighted and burning. That the de- 
ceased was filling his lamp with crude oil or 
petroleum, an explosive oil, which he him- 
self had procured from a source outside the 
mine and had taken into and secreted in the 
mine. That whilst thus engaged in filling 
his lamp, an explosion occurred in which he 
was so badly burned that he died the next 
day as a direct result of the injuries sus- 
tained, leaving to survive him only one de* 
pendent, his widow, the claimant." 

From these facts the Board determinecf ae 
a finding of fact that David Watson's death 
was the direct result of an injury occurring 
in the course of his employment, and as a 
conclusion of law that his death was acci- 
dental, and that the claimant is entitled to 
compensation under the provisions of said 
compensation act. 

The defendant appeals from the decision 
of the Board, alleging that the Board erred 
in so holding,on the ground that the deceased 
had violated the provisions of Sections 2 and 
3 of Article XVII of the Bituminous Min- 
ing Act of June 9, 191 1, P. L. 756, which 
provides as follows : 

"Section 2. No explosive oil shall be 
taken into or used in any mine for light- 
ing purposes, except when used in safety 
lamps * • * .» 

''Section 3. All oils and materials used in 
open lamps shall be non-explosive * * * ." 

Also citing Section 2 of Article XXVI of 
the same Act, page 831, which provides: 

"Any person who neglects or refuses to 
perform the duties required of him by this 
Act, or who violates any of the provisions or 
requirements thereof, shall be deemed guilty 
of a misdemeanor, and shall upon conviction 
thereof ♦ * * be punished by a fine 
not exceeding two hundred dollars, or im- 
prisonment in the county jail for a period 
not exceeding three months, or both, at the 
discretion of the court." 
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The question of the legal liability of the 
defendant under the undisputed facts has 
been passed upon by the Board from a num- 
ber of stand-points, and we see no reason to 
disagree with any of the conclusions reached 
by the Compensation Board. 

The grounds urged by the defendant upon 
which legal liability should be denied are 
that the injury was caused by the defend- 
ant's violation of an Act of Assembly, and 
that his death should be held to be self- 
inflicted and not accidental. There is no 
presumption that the deceased intended to 
cause the explosion which resulted in his 
death. The accident might have been 
caused by his thoughlessness, lack of knowl- 
edge or stupidity rather than any actual 
realization of the probable consequences of 
his act. Without any evidence, we are of 
the opinion that the latter is the more rea- 
sonable inference and that the death of the 
deceased should be classed as an accidental 
one. 

Another ground is urged as a reason why 
compensation should not be awarded, that 
the deceased had committed a criminal act 
and compensation should not be allowed on 
the ground of public policy. There might 
be a great deal of force in this position if the 
person who was injured was seeking to re- 
cover for himself and had knowingly violated 
an Act of Assembly. The Compensation 
Act is a highly remedial statute rendered 
necessary for the protection of the laboring 
classes by reason of the great number of ac- 
cidents in the use «f rapid moving and dan- 
gerous machinery of all kinds in manufact- 
uring or other industries where labor is 
employed. The Act should be broadly and 
liberally construed, for it not only provides 
for the workman who is injured, but for 
those who, in case of his death, were de- 
pendent upon him. 

Seoion 301 of the Act provides: 

**Whcn employer and employe shall by 
agreement, either express or implied, as here- 
inafter provided, accept the provisions of 
Article III of this Act, compensation for 
personal injury to, or for the death of, such 
employe, by an accident, in the course of his 
employment^ shall be made in all cases by 
the employer, without regard to negligence, 
according to the schedule contained in Sec- 
tions 306 and 307 of this Article ; provided 
that no compensation shall be made when 
the injury or death be intentionally self- 
inflicted, but the burden of proof of such 
fact shall be upon the employer.'' 



The Legislature has created a liability 
for personal injury or death by accident in 
the course of employment without regard to 
negligence. It has used the word negligence 
in its broadest sense. It has not undertaken 
to draw any distinction between the degrees 
of negligence, whether ordinary, gross or 
criminal. There is no reason why tbe 
Court should read into the Act that which 
the Legislature has not done. The Legisla- 
ture has further expressly designated its in- 
tention when it says that to bar compensa- 
tion the injury shall be self-inflicted and 
shall be done intentionally and that "the 
burden of proof of such fact shall be on th« 
employer." The burden of proof has not 
been met by the defendant in this case, and 
its appeal should be dismissed and the award 
of the Compensation Board aflirmed. 



C. P. of Cumberland Co. 

Daron v. Prudential Insurance Co. of 
America et aL 

Attorney-at'Law — Filing fVarrant of At- 
torney — Service of Process on persons in 
Military or Naval Service — Attachment 
Execution. 

An appearance by an Attomey-at-Law is pre- 
sumed to be authorized, snd the burden it on the 
party attacking his authority to apply for a mle 
to show cause why he should not be required to 
file his warrant under Section 71, of the Act of 
April 14, 1834, P. L. 333. 

An attachment exection is civil procees within 
Section 60, of the Act of April 9, i9is» P. L. So, 
which provides that *'no civil process shall issue 
or be enforced against any person mustered into 
the service of this Commonwealth or of the 
United States during so much of the term as he 
•hall be engaged in active service under orders* 
nor until thirty days after he shall have been re- 
lieved therefrom/' and cannot issue while the de- 
fendant is in active service, although service of 
the writ be made on the garnishee only for the 
purposes of acquiring a lien and no effort be 
made to serve the defendant personally. 

Rule to dissolve attachment. 

/. Harvey Line And H, Berg, for rule, 

/F. A, Kramer, contra. 

April 3, 1917. Sadler, P. J. — .On 
March I, 19 1 3, W.A.Adams executed a 
judgment note in favor of the plaintiff. Tbe 
same was entered for the balance remaining 
due thereon, to wit, $304, on Aug. 9, 1916. 
Subsequently an attachment execution was 
issued in which the defendant was naa)cd» 
and the Prudential Insurance Company of 
America was summoned as garnishee. No 
attempt was made to serve the former, as 
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appears by the return of the sheriff, but a 
proper return was mack as to the latter. 
Subsequently interrogatories were filed with 
leave of court, and answers filed, which re- 
main undisposed of. 

On July 9, 191 6, Adams was mustered 
into the service of the Government, and re- 
mained in the same until Feb. 28, 1917. An 
appearance was entered for him on Jan. 18, 
191 7, and the next day a petition was pre- 
sented, praying for a rule to show cause 
why the attachment should not be dissolved 
and the proceedings stricken from the record 
by reason of their institution while the de- 
fendant was engaged in military service. An 
answer was filed denying the right to such 
action. Depositions were taken on both 
sides, and the questions involved submitted 
after argument. 

The first question raised is based on the 
alleged lack of authority on the part of 
counsel for the defendant to institute the 
present proceeding. The petition for the rule 
was presented by a member of the bar, who 
had entered his appearance in the case in the 
office of the Prothonotary. "An Attorney- 
at-Law is an officer of the court in which 
he is admitted to practice. His admission 
and license raise a presumption prima facie 
in favor of his right to appear for any per- 
son whom he undertakes to represent. When 
his authority to do so is questioned or de- 
nied, the burden of overcoming this pre- 
sumption in his favor rests on him who 
questions or denies his auihortty ;" Danville, 
H. &W. R.R. Co.v. Rhodes, i8o Pa. 157. 

If it is desired that a warrant of attorney 
be filed, it can be compelled as provided by 
the Act of April 14, 1834, §71, P. L. 333. 
But this requirement is to be enforced by a 
preliminar}' rule to be allowed by the court ; 
Com. v. Serfass, 5 Pa. C. C. Reps. 139. It 
is based on a sworn affidavit which shows 
the existence of facts which tend to over- 
come the presumption that the attorney is 
authorized ; Danville, H. & W. R. R. Co. 
V. Rhodes, 180 Pa. 157. To such petition 
an answer can be filed and an issue raised ; 
McAlpine Street, 40 Pa. Superior Court 
268. If the proper practice had been com- 
plied with, it becomes the duty of the attor- 
ney to file the warrant required by the act, 
and mere consent shown by letters or other- 
wise will not be accepted in lieu thereof ; 
Fisher v. Reach, 202 Pa. 74. (In this case 
it appeared that the warrant of attorney 
could not be filed, as the interest involved 
had been parted with.) 



^ In the present case, not only was there a 
presumption of the right to appear, but 
ample evidence to justify this conclusion and 
a ratification of the acts done. The same 
can be said of the associate counsel who ap- 
peared. Though the client cannot be held 
liable for services performed by a second at- 
torney employed by the first without consent ; 
(Hewes v. Transportation Co., 31 Pa. C. 
C. Reps. 73,) yet the employment, as in this 
case, may be ratified by the client. 

The real contention before us is found 
in the objection to the issuance of the at- 
tachment execution while Adams was em- 
ployed in the service. The National Guard 
Act of April 9, 191 5, § 60, P. L. 80, direct- 
ed that no civil process should issue against 
any person mustered into service while so 
engaged, or for thirty days thereafter. This 
provision is taken from the Act of April 18, 
1861, § 4, P. L. 408, and is carried, in turn, 
tnto the Act of April 13, 1887, § 127, P. L. 
23, the Act of April 28, 1899, § 59, P. L. 
133, and the Act of May 5, 191 1, § 60, P. 
L. 131. 

The exemption provided has been applied 
in the case of a scire facias sur mortgage 
(Coxe v. Martin, 44 Pa. 322; Drexel v. 
Miller, 49 Pa. 246 ; Land Title & Trust 
Co. V. Rambo, 174 Pa. 566,) and to a writ 
of levari facias; Breitenbach v. Bush, 44 Pa. 
313. Is the same true where the writ is 
one of attachment exection? An attach- 
ment execution is an execution process; 
Stranahan v. Stranahan. 146 Pa. 44; Ken- 
nedy V. Agricultural Insurance Co., 165 Pa. 
179. It must be directed to the defendant, 
who must be called in, a» well as to the 
garnishee; Act of June 16, 1836, § 36, P. 
L. 755. And must be served upon him, 
except where he is a non-resident, before 
judgment is taken against the garnishee, so 
that he may interpose any proper defense ; 
Corbyn v. BoUman, 4 W & S. 342; Carter 
V. Wallace, W. N. C. 63 ; Cunningham v. 
O^Keefe, 3 Pa. C. C. Reps. 471. 

It is suggested that though the defendant 
is a accessary party to the writ of attach- 
ment execution, yet one of the purposes is to 
secure a lien upon his goods in the hands of 
the garnishee, and that this may be done by 
service on the latter, though no judgment 
^ could be obtained until, the defendant is 
properly brought in — here more than thirty 
days after military service is ended. It will 
not be questioned that the mere entry of the 
judgment is not such process as is prohibited 
by the Act of 1915. But is the same true 
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where the effort is to secure the lien against 
the personal property in the hands of a third 
party ? We think not. The attachment is 
merely an ''auxiliary to the old modes of 
execution.'' It is a collateral process to the 
regular action between the plaintiff and de- 
fendant; Kase V. Kase« 34 Pa. 128. "It is, 
therefore, mere execution process, so far as 
the debtor is concerned. The scire facias to 
the garnishee is auxiliary to the execution, 
and designed only to accomplish the execu- 
tion purposes of the process. As between 
the creditor and debtor, it is as essentially 
an execution as a fieri facias^ and the pro- 
ceedings under it are a levying an execution 
as truly as the seizing of goods under a fieri 
facias;** Strousc's Executor v. Becker, 44 
Pa. 206. See, also. National Bank of 
Spring City v. Bank of Pottstown, 11 
Mpntg. Co. Law Repr. 64. It is a double 
process against the defendant and collater- 
ally against the garnishee ; McDonald v. 
Siear, 7 Dist. R. 190. 

If these views are correct, and they are 
well supported, we must hold the attach- 
ment execution is a civil process within the 
, meaning of the Act of 1915, though no 
effort was made to serve the defendant per- 
sonally. The case falls within the terms of 
that legislation, and the defendant cannot 
be deprived of the exemption given by in- 
direction ; Davidson v. Barclay, 63 Pa. 406. 
The process in this case could not have issued 
solely against the garnishee, but must be 
primarily against the defendant to acquire 
rights against the former. As the issuance 
of any such writ against him was forbidden, 
the whole proceeding must fall. 

The rule is made absolute, and the at- 
tachment is dissolved and proceedings dis- 
missed, at the costs of the plaintiff. 



C. P. of Northumberland Co. 

Schweitzer et* aL v. Reichert et al* 

School code — School board — Discretion — 
Building — Injuncnion, 

The necessity for the erection of a school build- 
ing and its size and style are matters within the 
sound discretion of the directors, with the exer- 
cise of which the court will not interfere by in- 
junction except in cases of a clear abuse of such 
discretion. 

Under the Act of May, 191 1, commonly called 
the School code, the directors have a discretion to 
award a contract to a person not the lowest 
bidder, if in their judgment the person to whom 
the contract was awarded was the best bidder; 
this discretion is reviewable only when the direc- 
tors act arbitrarily, capriciously or fraudulently. 



Bill in Equity for an injunction. 

Lloyd and Kopyscianski for the Plaintiffs. 

L. S. Walter^ A. G. Shoener and A. L, 
Snyder for the Defendants. 

June 26, 19 1 6. MosER, J. — After a 
careful perusal of the testimony adduced in 
this case, and, having examined the authori- 
ties submitted by counsel, we have concluded 
that nor good cause has been shown, nor any 
good reason fz:iven, why the preliminary in- 
junction should be continued and made 
permanent. 

There was no intimation of fraud in the 
transaction complained of; there was no 
proof of any coqduct on the part of any 
member of the board that was fraught with 
the least suspicion. Each step leading to 
the consummation of the contract was taken 
only after a free and franic discussion of the 
various propositions encountered and pre- 
sented to the board as their work progressed. 
At least some members of the board made 
considerable investigation before deciding 
upon the kind or character of buifding that 
was finally adopted. Due and legal adver- 
tisement was given and there was open and 
fair competition in the bidding. The testi- 
mony disclosed no irregularities whatever in 
the letting, but the complaint is that the 
contract was not awarded to the lowest 
bidder. When we consider the size and 
importance of the contract and work, it can- 
not be said that the difference between the 
lowest bid and that of the successful bidder^ 
as disclosed by the testimony, was so large a 
sum as to color the letting with irregularities 
or fraud, or to make the same illegal. 

The code provides that contracts involv- 
ing large sums of money shall be awarded 
to the lowest and best bidder. The school 
directors, who were called as witnesses, de- 
clared, that, in their judgment, the contract 
was given to the b^t bidder. From their 
testimony it appears that, at the time the 
board took action in the matter, it was the 
judgment of that body that the best bidder 
was the one to whom the contract was 
awarded. Various reasons were givin by 
the board members for their decision in the 
premises. Under those circumstances the 
judgment and discretion of the School 
Board prevails unless it can be shown that 
the directors acted arbitrarily, capridously or 
fraudulently; G)mmonwealth v. Mitchell^ 
82 Pa. 343 ; Lamb v. Redding, 234 Pa. 481. 

The size and style of the building is like- 
wise a matter for the sound discretion of 
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the school board. The court has no right 
to interfere, except perhaps where there is a 
violent or arbitrary abuse of discretion. No 
such condition has been established in this 
case, nor do we think there is sufficient merit 
in the remaining complaints advanced by the 
plaintifiFs to warrant the chancellor in con- 
tinuing the injunction. 

The preliminary injunction is hereby dis- 
solved and the bill dismissed at the cost of 
the plaintifis. Unless exceptions are filed 
hereto within ten days, counsel for defend- 
ants is directed to prepare and present a 
final decree in accordance herewith. 



C. P. of 



Lackawanna Co. 

Allen y. Nichter. 



Evidence-— I m materially — Introducing col- 
lateral usue. 

On a suit to recover balance owing by defend- 
ant on bis purchase of plaintiff's interests in a 
certain companyi where the amount of defendant's 
down payment is in dispute, and it is shown that 
defendant, in a letter written to R, whose inter- 
ests in the same company he had also purchased, 
admitted the down payment to be as alleged by 
plaintiff, an offer by defendant to prove that the 
letter was so written at plaintiff's instance in 
order to deceive R, is objectionable both on ground 
of immateriality and also as tending to introduce 
a collateral issue. 

That defendant at the time of his purchase 
borrowed money sufficient to make such down 
payment as he alleged, is irrelevant, when plain- 
tiff was neither a party nor privy to the transaction. 

Motion for new trial. 

J. F. Bell and 7. L. Morris, for Plaintiff. 
W. J. Douglast for Defendant. 

June 14, 191 7. Newcomb, J. — There 
was a verdict for plaintiff in assumpsit for 
the balance owing by defendant on his pur- 
chase of plaintiff's interest in an enterprise 
called the Anthracite Granolithic Separating 
Company, for the consideration of $1,150. 
The single question at issue as defined by 
-the pleadings was the amount of the down 
payment. By plaintiff it was alleged to 
have been $350; by defendant, $1,142. 
Thus defendant admitted a balance of $8, 
while plaintiff's claim was $800. 

The date of sale was loth November, 
1908. To secure the balance a judgment 
note was then and there given by defendant 



which has become lost. In the meantime 
judgment d. s. b. had been entered upon it 
in the sum of $800, which was afterwards 
stricken off on defendant's motion for vari- 
ance. That is to say : While the figures 
$800 appeared in the proper place, the 
words in the body of the note are "Eight" 
doUarSjdue, as plaintiff says, to mere clerical 
omission in filling up the blank form. 

Une of the reasons now assigned for this 
motion involves a point contested at the 
trial, viz: the question whether the suit 
proceeds technically on the note, thus cast- 
ing upon plaintiff the burden of reformation. 
That can best be answered by reference to 
the statement itself, and no reason appears 
for changing the view expressed at bar that 
the true cause of action pleaded is the breach 
by vendee of an executed contract of sale, to 
which the note was related only as collateral 
security. This is believed to be so self- 
evident on inspection of the pleading that 
dis cussion would be quite superfluous. 

The motion has been entertained only for 
the purpose of reviewing an adverse ruling 
on an offer of evidence by defendant. 

He stood confronted with an admission 
in writing that the transaction was just 
what plaintiff said it was. This was his 
letter of December 6, i9o8,to one Reynolds, 
whose interest in the company he had 
bought out along with that of plaintiff. 
He wrote to solicit Reynolds' assistance in 
disposing of his holdings at anything above 
what it had cost him. He referred to the 
transaction now in question and, inter alia, 
to the cash payment of $350 to plaintiff 
with a note for $800. 

It was then offered to prove by him on 
his own behalf that the letter was so writ- 
ten at the instance of plaintiff in order to 
perpetrate a deception upon Reynolds. On 
objection the offer- was excluded as an at- 
tempt to avoid the writing by showing his 
own turpitude. 

It is to be borne in mind that he was ac- 
corded the privilege of denying the truth 
of his writing. That is not the point at 
stake. The question is whether it was his 
further privilege to make proof of his dis- 
honest motive. Had the letter induced 
action by Reynolds to his own prejudice in 
a matter giving rise to a suit by him against 
this defendant, no doubt the objection would 
be well taken by Reynolds. As between 
the present parties on an issue for which the 
writing was in no sense responsible, the 
validity of the objection on that specific 
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ground is not entirely clear. The officr 
would, however, seem to- be objectioimbre 
both on* tUe general' grouncf of immatmality 
and also as tending to innrodbce a^collkteraf 
issur. 

Hawever, while the questiba is not with- 
out interest, its practical importance disap^ 
pears here in Ught of the fact tbar in 
substance def endiant had* already ttstiRed* to 
the same thing on cross-examination* at an 
earlier stage of the trial and heHvd the 
benefit of it in the charge. The attention 
of the jury was called to his explanation of 
the letter, with the insti-uaion tfiat it was 
entitled to their fair and' impartial consid*- 
eratibn in passing upon the decisive question; 
viz: the personal credibility of the opposing 
witnesses. That summed' up- the whole 
controversy a«d' is Believed tb have been all 
that defendant couFd ask. 

The issue was in the narrowest possible 
compass; t&e verdict is Believed' to be in 
accoridance witft the credibfe evidence, and 
it should not^ therefore, be <fisturbed. 

The motion is denied and the rule to 
show cause discharged. 

^ mm t ^ 

CmPUANF COUfiT 



BfMkbr's Estate 

tyecedentf Estates^-^Clams Jt gainst— Com- 
petency of Wifness — Pracfke before 
^udkori, 

Craimaot testified to services rendered bf ber- 
telf end minor childY'en lb decedent during ber 



Exceptions* to Auditt)r V rcptirt. 

Ehrehart i^- Bange for exceptions. 
T. F. ChtoiUuaiU^ ooatm.. 

AuguM< vp, iigi7i Wanwerv P:^ Jl-. — 
Thi» aiulitoc'»De||oiiii8iohj/9otBdito>boQ8ttMi 
he rajjectcdi the. claim oiAgfUhii.CB£ad|i: 
for Wages of herself and cectain of her 
minor children for various domestic services; 
successively rendbred* By them- sepsrattiy, 
which' it is^ alkged^ amountedi tD> a piacticail|i 
ooatinuoiUii sttmice^. foomf the dtaadl«Q£ tint 
vosMttix's. husband on. the vj^l da^f oi 
December,. 1913,. to the death of the testa- 
trix herself on the* 17th day January; igr5. 

There was mrevidbnceirfaay spwrificeoip- 
tract, verbal or written, for said services, or 
of any payment, or demand for payment of 
the aama,. iA. tilt lifetime of the testatsix^.and 
daiments right to recover foe the services of 
her minor chiidren, was* Based upon an as- 
siitfimeiit of thesama to bar by her bjusbaod^ 
subsequent to the testatrix's death. 

The testatrix, Mary A. Broctfcf , Had 
Been takev imto the imaAl^ isb the chnnnrt's 
paraits. when: she was a chiltf, amV she and 
tha daimattt wece caiisedtpcacricany. assrsters, 
aldioiigfo duoe tcaai* tot hovt boea no. leiyd 
adtoptioft 0^ !4lr ttoscntirisK She liuwedi naav 
to the residence of A^Ya C Rradr va t&e 
Boiaougb: oi Hanover, diuuog tfie \^ti'\oi^ of 
tfe rtadteiiHi. %k thoa sesvisffsi. Simitag 
services^ had' bewr v f wi t w A by- shr d a ii ai 
and her minor children during- the Kf cr fme 
of testatrix^s hosbaird, for which napaynient 



}««««"• Mild, iha» hes ttetuHooy should hmrt j^ |jg^ j^^j^ ^^ ^ ^^^y^ no cliim 

been promptly rejected by th« AudilOE, a»sk# "*»** '^^^'^ "^«*' "•*•**»' «"**»« *^»*»*^ »** ^-**«« 



was clearly iDCompeteat. 

Evidence objected to sftould<rrdlD«rily bead- 
mfttect or rejected af once by tbr auditor, so ill«t 
eouQ«el o#esiiitf it may know whether ov not tD 
o^r othav sini^s avideaca, aodabj^ctiogcouiiaal^ 
whether or not to cross-examine the witnass. 

If objections to her testimony bad been d^fevredt 
nntii tffrer the aloaa of che tvstimony, o* (a> thv 
ari;ument of the exceptions, wbeii' the daimanc 
might not have been able to substitute other evi- 
dence for her own. testimony, they could not then 
have been sustained to' her prejudice. 

Testatrix's sfa^ement^ to several physiciaiB that 
claimant should seceive something for what she 
had done were too indefinite to establish a con- 
tractual relation. 

The exceptions must be dtsmissed, because with- 
out the claimant's own testimony the evidence is 
clearly iosuflicieiic to eecablish her right ta re- 
cover anything more than what was awarded 
her by the Auditor. 

Even^ axhnittmg her testimony, ae the Auditor 
did, bis findings of fast; 00 which he baaed the 
rejection of this claim^ are not so clearly errone- 
ous as to justify the Court in sustaining the excep- 
tions. 



isr paymana waa pctstafAagaiwgt hifi.tfilBOv 
Some difficulty in disposing, of these ex- 
ceptions grows our of the sonpewftat ihac- 
euffate record tti the suKtigfkoitke, audi tor 
at the taking of the testimony in the case. 
Some objections to evidence ofFertfcf da not 
5«mv tO" ka«e bem sptcifiadl^ rultd vpao at 
all, eiiditrat tbetachdagaf tlirttsahiaiaipar 
in- flbe awKcdir'sTepiut. Tbr qi iriiiiiiia mt Ae 
GOflqitteiKy wi dkr ckunoitt aa. a wi t nam k 
hev ow» iptbaM aa fo» inaMaw. occanaotf m 
dre li&dmr of the tflstatasx woa ima^dk hf 
tike aadk9a» wbem ohjirriiMu -to it were 
made. She wm hetd^ caHnpcuraa ka ^ im- 
port, because hef cseefr-exanmiatittft maAr 
subse^eot 99 the objectte%. ccneced aew 
cnatrurs hafipenittg^ in the feictHae mk tie 
testatrix, wbicb tlK witness TiaA ■oi ti iriieil 
t9 in chief. 

Other ruGngy entered' or the traincFi|»t 
of the tcstioiofiy, ai^parenfljr were fi0t 
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ac: the taking^ at thrtttrimony, but suhse* 
qsuntiy;. in pnemving dm-audijtxm'^ t^qotL. 

Simikir imsag^JiiEadtitm and Qnufisions ott 
fkm poBBt of diB: auditmr weMkrhddt.iotthfr 
Hoke Estate, 29 York Legal Record is28, 
tir.iittmircthe nmsmnndnfifUQf th« auditor's 
aapars fmr specific culiogftom all' objefitiaiu 
ik» csdifiuicvL. In tbia^aaae it is unnAcessai^ 
ti neoamiiiit Ihsausftroi their legal conckisians 
OBBtfihii by tiv Couott 
1^ tbe Inaring oi (smtestiiBdiclflifiis against 
dtcsdmits'ealiadDhfdbixaudilnrss the miles, oi 
ewdmcc shiuildi Be anplimL ioi thit same 
annntf aaatt triab^iir tbft Caunt oiCoiiimQi) 
Msas. 

- E^ufaanolijfBmBdi m shouU» ondiAaralls^ hn 
atftnittqit or rajvetsd! at once by the audooc, 
98 that aounadl ofining it^ma^ knoM^ mliet|ier 
Off ODt ttt oferotitar similar. Qtvidkoce;, and 
d>}«Mn7 amaaeb «to&«r os aoirui.cito» 
cf amnw? tite wtfao 

' ?f, for excepfioiiali r«amis> thequdstiaii 
rt^ietf lljr (he objectfioff i» resewedl fan » 
AMr raKagr. i^ should( be 9p» stasdl on th» 
sttniog^ispher'^ iiGf«e^ for whei» the objection 
iv Ai^ fhtt!^ compvi^ency of* th^ wicness* tntt' 
cro w cgi amt mrtiQ» i» madir subject to tdie 
0ftfBci*rmi», andt boffb* itf aatt tile examinainon 
in eltitf sftouM be:pejiset«iii#throbjeGtitQn 
9 9«i6seqaendy susdanmk; D^SUnrtc'a Cstafic; 
JT Fk Supr. Ot I7^^ 

I A tfri9 Case tfte tscstiiuony or tne* clfnmsnt 
^uFcf hmce been promptly rejected by- the 
auditor bec^tuse she was cleacly incompettnt 
to testTfy undfer clause 'V*; Sec. 5, oi the 
Act of Rfay iftjrd, r88r, R. L. 13*; 

Bntjiaving resncvedthequesdonthe^sftould 
ia hf& ce^ortf, haye. rejected her enjtjre testi- 
mongp aa loi nattesa occurring in testatrix*^; 

It wiU be nnttd that the. first objection 
was mmi^ soon altet the cbimaot tpok the 
sttMML whsni fisst calbd. ta testify ia her. own 
Whdtf and ii was lanewedi each time she was^ 
iicadyted foi thcsame purine. 

Thongb ifaei ob^ecdbn when ficsiLiaade- 
iwiUiUncaa specific an whmi suhaeqa^ntly rc- 
WMdv it snffigjtntty appears iroo^ 4ie nutts; 
4t i iniinony ani the audkoff*& report and 
iisai iroa> the avgnBene ol the exceptions, in 
CDwrt; tint aft pasties undbsslood and treated 
it as nni cjmpri— to thft oMopctency o^ the- 
dawMat if the ohjicctioA had bceft deferc- 
oA uoiik aitcrtbecLraboi thetcstiinooy^or 
to the argument of the exceptions, when the 
daritat mighe aoe hawe been able to sub- 
stitute other evidence for her Qwn lestknony, 



it could not then have been sustained to* hec 
prejudice. 

This case is not ruled' by CUd/s Estate, 
214 Pa. 141, and similar cases,. ia which the 
claimant did. not testify ia chief, as in this 
can,. to> matters^ occurring ia decedent's Iiftt^ 
time,, but* was rendered competsnt by bein^^ 

fifist: cnosa^eMamined aft txr those matinsa, by/ 
the otiiec side« 

The evidfence remaining in the case, aftee 
the tejectiQa of daimaat*s owa testimony ift 
Qleanly inaufficienn to establish, hec djaim*. 

The .testatrix V statements eo. severali phgi^ 
sicians to. thr dBfect.that doimant was to 
ceceiAce, something (ql what she. had done 
for her were not made in the pi^sence. q£ 
the datinant and- wer^foa indtfinttrtsi.es- 
diblish a contractuaF reUtabn b c t w ee a her 
and. the tesLatiuic. They- coulJd noi: at an^ 
fate be construed as a promisiK oi pairmcn^ 
to cknomtt foe the sewtces:o£ thr chiUioen, 
to which the husband alone waa; tiien 
entitled. 

NeiAeifdmmant^ childtoem nmr bar bus- 
band! werfcalleiitx» testify tmsupportto^tJHs 
claim. Thouj^ in is tame* thr Inttaer wonld 
haUe been incompttbtnt;. tihft calling: o£ daim- 
ant hesstli^ who was tqualV iocompefmi^ 
jAistnfiesi the in&rcnce tihat the: otbeos woulid 
alisa h«ire- been caUed if' tsbey cnul^fi heare 
est;abilshttd tfle mnteoiaL £acfis ok diaimant's 
case. 

The qvestnon* of feet whether the services 
.were rendered* itt expectatib» ot 9 kgacy, or 
were meant to be gfratititousi wei»e fully 
considered bp the audi^ior, and in ruling the 
case on somewhat more technical grouncfe 
than he did,, we do- not wtstk to- he undes- 
stood* as hoMfhg: that be cleaidy tmed in 
rejecting this dai'm on ell' of the evidence 
presentetf. 

As- we have seen, the daimant\own testi- 
mony fs absolutely necessary to estabtiish her 
case. Her credibility and the weight to be 
given to her testimony under aD the fiacts 
and circumstances of the case was pr imari ly 
for the Auditor to determine. His oppor^ 
tunity to judge of those matters ffout obsct^ 
vation oi the parties and theit witnesses 
was so much better than that o£ the Court 
from the written evidence afxme, that we 
could not disturb his findings unless we 
were convinced that he was dearly wtong 
in his conclusions. 

The exceptions to the Audftor*^ Repoct 
are dismissed and. the same is fiaaTlyconr 
« firmed.. 
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O. C. of Berks Co. 

Stepp's Estate 

IFilis — Bequest — Construction of Words 
*'die without heirs.** 

Decedent, prior to his death, received payment 
of a legacy, from the estate of his step-brother 
under the following clause of the latter*s will: 
'*I give and bequeath to my step-brother, James 
S. Stepp, the sum of $400. The above sum to be 
paid to him within one year after my decease, 
and should he die without heirs the above sum 
shall fall back to the children of my son John H. 
Stepp." Decedent died without children, and the 
heirs of John H. Stepp claimed the amount of the 
I'fifacy out of his estate. Held, that the words 
"die without heirs" must be construed to mean 
death without heirs during the lifetime of the 
testator, and that decedent took the legacv un- 
conditionally. 

Heij), also, that the words "to be paid within 
one year after my decease," referred merely to 
the time of payment in case decedent should sur- 
vive the testator,and that decedent took the legacy 
uncoDditionally. 

Claim of children of John H. Stepp. 

Adam B, Ricser, for claimants. 

John B, Stevens for accountant. 

ScHAEFFER, P. J. — The account contains 
the proceeds of personal estate, and shows a 
balance for distribution of $3,873.42. 

Against this balance there was presented 
a claim of $400, with interest, by David R. 
Stepp, Mahlon R. Stepp, Katharyn Reist, 
Sara Himmelberger, Esther Oese and How- 
ard R. Stepp, children of John H. Stepp, 
deceased. John H. Stepp was a son of 
David Stepp, deceased, under the provisions 
of whose will the claim arises. 

David Stepp, who was a step-brother of 
James Stepp, the decedent here, died testate 
on June 26, 1886, and in his will dated 
July 16, 1881^ which was duly probated on 
the 26th day of July, 1886, and recorded in 
the Register's office, in Will Book No. 15, 
P^gc 5S7i provided inter alia, as follows: 

"Item. — I give and bequeath to my step- 
brother James S. Stepp the sum of four 
hundred dollars. The above sum to be 
paid to him within one year after my de- 
cease, and should he die without heirs the 
above sum shall fall back to the children of 
my son John H. Stepp." 

A release offered in evidence shows that 
the sum of four hundred dollars, in pursu- 
ance of the aforesaid item, was paid by 
John Stepp, the executor of David Stepp, 
to James Stepp, the decedent in this case. 

The children of John Stepp now contend 
that they are entitled to this bequest of 
$400.00, because at the death of James 
Stepp, who died without children on Janu- 
ary 4, 1 91 5, it vested in them under this 



provision in the will of David Stepp, which 
provides that the sum of four hundred dol- 
lars should go to the children of John H. 
Stepp if James S. Stepp should die without 
heirs. 

We are of the opinion that the legatee, 
James Stepp, became entitled absolutely to 
this legacy of $400.00 at the death of 
David Stepp: for the general prindple is 
laid down that the words "and should he 
die without heirs" must be construed to 
mean death without heirs during the life- 
time of the testator. Thus, in Mickley's 
Appeal, 92 Pa. 514, Chief Justice Shars- 
wood says: ''It is very clearly settled, both 
in England and m this state, that if a be- 
quest be made to a person absolute in the 
^rst instance, and it is provided that in the 
event of death, or death without issue, 
another legatee or legatees shall be substi- 
tuted to the share of legacy thus given, it 
should be construed to mean death without 
issue before the testator." This principle 
is illustrated by very many subsequent cases, 
and will control in the construction of be- 
quests such as the one in question, unless the 
will affords clear evidence of the contrary 
intent, that the first taker is referred to or 
treated as living at a period subsequent to 
the death of the testator ; Jessup v. Smuck, 
16 Pa. 327; Stoner v. Wuiiderlich, 196 Pa. 
168; Daniel*s Estate, 27 Sup. Ct. 358. 

Counsel for the children of John Stepp 
argued that the words *'The above sum to 
be paid to him within one year of my de- 
cease/' show that the testator David Stepp 
contemplated that his stepbrother James 
Stepp would survive him, and that the 
event of his dying without heirs would oc- 
cur after the death of the said David Stepp. 
We do not think that these words take the 
case out of the general rule. They merely 
refer to the time of the payment of the 
legacy in case James Stepp should survive 
the testator^ but do not designate any period 
or fixed time when or within which he 
should die without heirs. The time is an- 
nexed to the payment of the legacy, and 
this supports the view that James Stepp 
took the bequest of $400.00 absolutely at 
the death of David Stepp. "The legacy 
shall be deemed vested or contingent just as 
the time shall appear to have been annexed 
to the gift or the payment of it;" Moore v. 
Smith, 9 Watts 403, Smith's Estate, 226 
Pa. 304. 

The claim of the children of John Stepp 
is disallowed. 
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C. P. of Northampton Co. 

Bednar's Admr. v. Prudential 
Insurance Co. 

Life insurance — Contradiction of statements 
in application. 

Id an action on a policy of life insurance, 
where the defendant sets up alleged false answers 
as to the excessive use of spirituous liquors, and 
as to prior diseases, and as to the attendance of a 
physician, and all these facts are contradicted hy 
witnesses who knew the decedent, and were in a 
position to know the facts as to his use of liquors, 
and as to his health, the case must be submitted 
to a jury. 

Herbert J. Hartzog and J. Davis 
Brodhead^ for the plaintiff. 

Parke H. Davis, for the defendant. 

December ii^ 1916. Stewart, P.J. — 
This is a motion for judgment non obstante 
veredicto. In the leading case of Delmas 
V. Kemble, 215 Pa. St. 410, it was held: 
••Under the Act of April 22, 1905, P. L. 
286, which gives the court authority to 
enter judgment non obstante veredicto 
where a request for binding instructions has 
been declined at the trial, the court cannot 
enter judgment against the verdict, where 
there was a conflict of evidence on a material 
fact, or any reason why there could not have 
been a binding direction." The same rule 
is also well stated in Strawbridge v. Haw- 
thorne, 47 Pa. Supr. Ct. 647, as follows : 
"In determining as to the correctness of a 
judgment n. 0. v. under the Act of April 
22, 1905, P. L. 286, the test is whether 
binding direction for the defendant would 
have been proper at the close of the trial. 
In applying the test, the plaintiff must be 
given the benefit of every fact and inference 
of fact pertinent to the issue, which the jury 
could legitimately find from the evidence 
before them." These cases have been fol- 
lowed in a great many cases. See Wetzel 
V. Pittsburg Rys. Co.^ 55 Pa. Supr. Ct. 22 ; 
Shannon v. McHenry, 219 Pa. St. 267; 
Danko v. Pittsburg Rys. Co.> 230 Pa. St. 
295 ; Duffy V. York Haven W. & P. Co., 
233 Pa. St. 107; Hobel v. M. & S. Ry. & 
Light Co., 233 Pa. St. 450; and Page v. 



Moore, 235 Pa. St. 161. We must, there- 
fore, see whether there were facts in dispute. 
The defendant company defended on tha 
following answers in the application^ which 
it said were untrue. "What quantity of 
(daily average) If not daily, what aver- 
aue? Malt Liquors? i or 2 a day Wines? 
None Spirits? None. Have you ever 
used malt or spirituous liquors to excess? 
(If yes, give full particulars.) No Have 
you ever had — (answer Yes or No.) Asth- 
ma? No Habitual Cough? No What 
physicians have attended you during the 
past three years, on what dates and for what 
complaints? None Are you now in good 
health? Yes." This was followed by a 
signed declaration as follows: "I hereby 
DECLARE that all the statements and answers 
to the above questions are complete and true, 
and I agree that they shall form a part of 
the contract of insurance applied for," &c. 
The application was signed on the i8th of 
July, 1913. The defendant introduced 
testimony to show that on several occasions 
the decedent had been drunk. Defendant 
also introduced testimony to the effect that 
he had consulted a doctor on the 7th of 
June, 1913, and that that doctor thought he 
had chronic asthma and an habitual cough. 
The doctor was uncertain as to whether he 
had told him what he was suffering with, 
but he advised him to stop drinking. He 
also gave him a prescription, which, how- 
ever, did not indicate whether it was to be 
for the decedent or a member of his family. 
The plaintiff, in answer to defendant's case, 
pointed to the testimony of some of the de- 
fendant's witnesses who knew the decedent 
well, and were not able to say that he used 
liquors to excess, and to the decedent's 
daughter, who testified that she lived at 
home, and that he had always been in good 
health, and that he did not complain of 
anything in June or July, 191 3, and did not 
take any medicine, and was not attended by 
any doctor prior to his last illness, and that 
he did not use liquor to excess, and to the 
testimony of Mr. Cyphers, who knew him 
for over ten years, and saw a great deal of 
him in 191 2 and 19 13, and that he ap- 
peared to be in good physical condition, and 
that he never knew him to take medicine, 
or never heard him cough or wheeze, and 
that he never saw him under the influence 
of liquor, and to the testimony of Dr. 
Swoyer, who had been the insurance com- 
pany's physician for thirty-two years, and 
who discovered no signs of habitual cough, 
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or other disease about him on the i8th of 
July, 19 1 3, when he made his examination. 
He also said that he could not have had 
that cough because if he had had, he would 
have coughed when he (Dr. Swoyer) was 
examining him. Upon the subject of drunk- 
enness we charged strongly in defendant's 
favor. Subsequent reflection has left us in 
doubt as to whether it would be the duty 
of the applicant to give the occasions when 
he was drunk, if they were only a few in- 
stances. That question must, we think, 
refer to the habitual excessive use of liquors. 
As all the questions were in dispute under 
the testimony, they had to be referred to a 
jury. In our judgment, it rarely happens 
that a case is so similar as the present case 
is to the following cases. In Clark v. 
Metropolitan Life Ins. Co., 62 Pa. Super. 
Ct. 192, it was held: "In an action on a 
policy of life insurance where the plaintiff 
presents a prima facie case, and the defen- 
dant set up false representations as to health 
in the application, the testimony of a phy- 
sician which is directly contrary to the 
statement in the application, is not necessar- 
ily to be believed, although it is uncontra- 
dicted, and the case must be submitted to 
the jury to pass upon the credibility of the 
witness. The condition of health of an in- 
sured at a particular time is usually, and 
almost necessarily, a question of fact to be 
submitted to the jury under propor instruc- 
tions." In that case the position of Dr. 
Golden is precisely like the position of Dr. 
Glick in the present case. On page 196 it 
appears that "in rebuttal the plaintiff called 
a number of persons who mingled in the 
daily life of the girl, at and about the time 
the policy issued, and they all testified she 
appeared to be in ordinary health and ex- 
hibited no signs of being seriously ill." In 
the present case that also, was done. 
In Rigby v. Metropolitan Life Ins. Co., 
248 Pa. St. 351, it was held: "The case 
was for the jury in an action upon a policy 
of life insurance where it was alleged that 
deceased falsely stated in his application for 
a policy that he had not consulted a phy- 
sician, other than hisjfamily physician, with- 
in a certain period, but the evidence as to 
whether he had consulted such a physician 
was in conflict. In such case where defen- 
dant offered evidence to show that decedent 
had consulted another physician for certain 
ailments and gave evidence as to his physical 
condition during that period, it was compet- 
ent for plaintiff in rebuttal to prove that 



I during the period in question the health of 
I deceased was good and that he did not ex- 
hibit the symptons described." In the Rigby 
case the doctor testified that the dtcedent 
had called on him six diflferent times, and 
as tending to corroborate him, just as in the 
present case, the keeper of a drug store was 
called, who produced two prescriptions, 
which were much stronger than in this 
case because on them was written the name 
"Mr. Harry Rigby," which was the dece- 
dent s name. In rebuttal fifteen witnesses 
were called, whose testimony was of the 
same kind as in the present case. In Op- 
linger V. N. Y. Ins. Co., 253 Pa. St. 328, 
the application contained the same questions 
PS to diseases and as to attending physicians. 
We admitted testimony of the same kind 
as in the present case and the verdict was 
aflirmed by the supreme court. In each of 
these cases reference is made to other caNes 
which support them. We do not think it 
necessary to refer to other authorities, as 
those cited are, in our judgment, conclusive. 

Motion for judgment non obstante vere- 
dicto is refused, and rule is discharged, and 
judgment is directed to be entered on the 
verdict in favor of the plaintiff upon the 
payment of the jury fee, and the evidence 
taken upon the trial is certified and filed and 
made part of the record. 



C. P. of Allegheny Co. 

Sutmeyer et al. v. Thornton 

Landlord and Tenant — Use and occupa- 
tion — Compensation for — Partition — 
Notice — Assumpsit. 

In an action in assumpsit by two heirs of an 
estate against one who had occupied part of a 
building for several years under a lease with all 
the heirs for an adjoining building, it is no de- 
fense to claim that he received no notice and 
knew nothing of a partition proceeding whereby 
the real estate of an estate had been apportioned 
and the plaintiffs had been awarded the property 
for which a claim was made since the partition, 
and a verdict for plaintiff will not be disturbed. 

The owner of real estate is not estopped from 
recovering compensation for use and occupation 
because he has not notified the one who is occupy- 
ing it to pay his rent. 

Motion for Judgment n. 0. v. and New 
Trial. 
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J, E. Little and fV, L, McConegly for 
plaintiffs. 

Geo. H. Calvertf Geo. B, Berger and 
Donald Thompson for defendant. 

March 9, 191 7. Evans, J. — As stated 
by counsel for the defendant in his brief, 
''there are substantially no disputed facts." 

On the 8th of February, 1907, the de- 
fendant with a man by the name of Carlton 
leased from the heirs of Henry Sutmeyer, 
among whom were the plaintiffs in this 
case, "all that certain building situate at 
No. 901 Federal Street, Allegheny, Pa.** 
The building situated at No. 901 Federal 
Street, Allegheny, Pa., was known as the 
Hotel Federal, and at the date of this lease 
and for sometime prior thereto a room on 
the second floor of No. 903 Federal Street, 
also the property of the heirs of Henry 
Sutmeyer, had been used in conjunction 
with the building at No. 901 Federal Street 
as part of the Hotel Federal. The lease of 
February 8, 1907, was to begin the ist of 
May of that year and continue for one year. 
The defendant, who shortly after the ist of 
May, 1907, became the sole lessee of the 
premises, continued to occupy under this 
lease for the years 1908 and 1909. In July 
of 1909 the estate of Henry Sutmeyer was 
partitioned and the premises at No. 901 
Federal Street were partitioned to Eliza 
Young and Flora E. White, daughters of 
Henry Sutmeyer, and the premises at No. 
903 Federal Street were alloted to the plain- 
tiffs. The lease dated February 8, 1907, 
was signed by all of the heirs of Henry Sut- 
meyer, or by their personal representatives, 
including the two plaintiffs in this case. 
The defendant occupied the room on the 
premises known as No. 903 Federal Street 
up to the first of May, 19 12, and the plain- 
tiff brmgs this suit to recover for use and 
occupation of that room for the two years 
from May i, 1910, to May i, 1912^ and the 
jury rendered a verdict in favor of the 
plaintiffs. 

The defendant suggests two reasons why 
judgment should be entered for the defend- 
ant non obstante veredicto. The first is 
that the relation of landlord and tenant 
did not exist and, therefore, assumpsit can- 
not be maintained for use and occupation. 
This case was in the Supreme Court, and 
that Court's decision of the case is reported 
in 63 Supr. Ct. 607^ in which it was held 



that the facts as presented to that Court 
were sufficient to support an action and 
create a liability on the part of the defend- 
ant. In this case the evidence of the rela- 
tionship of landlord and tenant is stronger 
than in the case that was presented to the 
Superior Court. The defendant was a 
tenant of these two plaintiffs, inter alia, 
from May i, 1907, to May i, 1910, by vir- 
tue of the lease dated February 8, 1907, for 
one year and the holding over by him for 
the two years following; and his continued 
occupancy of the room after May i, 1910, 
continued the relationship of landlord and 
tenant as between himself and these two 
plaintiffs. 

It is urged by counsel for the defendant 
that the defendant knew nothing of the 
proceedings in partition and, therefore, knew 
nothing of the change of ownership in the 
premises. But the proceedings in partition 
and the record thereof was a public record 
of which he had constructive notice, and be- 
sides he knew that on February 8, 1907, he 
had leased these premises from five heirs of 
Henry Sutmeyer, all of whom signed the 
lease which he got at that time, and that on 
May I, 1910. he leased the premises from 
Mrs. Young and Mrs White without the 
other heirs of Henry Sutmeyer joining in 
the lease, and he had notice there of a 
change of ownership in the premises. If he 
could have leased these premises for five 
years and avoid payment of rent because he 
had not been given actual notice of the 
change of title resulting from the partition 
proceedings of the Sutmeyer heirs, he could 
have leased them for fifty years from two of 
those heirs. ' 

Defendant's counsel makes a point that 
the plaintiffs are estopped because they did 
not notify the defendant immediately and 
waited two years before they notified him 
that he was occupying their premises with- 
out paying rent. I do not know any reason 
why the owner of real estate should be es- 
topped from claiming compensation for use 
and occupancy because he has not notified 
the one who is occupying it to pay his rent. 
The reason given for not notifying defend- 
ant, viz., that plaintiffs thought the lease of 
February 8, 1907, was for five years, may 
have been the reason why plaintiffs did not 
notify defendant sooner. I see no reason to 
disturb the verdict rendered in favor of the 
plaintiff by the jury in this case. 
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Perago t. York Railways Co. 

Certiorari — Issnance Before Hearing, 

The bearing of the suit before an alderman 

was continued from July 19 to July 25. On July 

^21 a certiorari was issued and served on the 

alderman July 24. Held, that proceedings under 

the certiorari must be dismissed. 

It is impossible for the court to determine what 
the judgment of the alderman would have been 
if he had been allowed to proceed. 

No. 139 August Term, 191 7. 

Certiorari. 

J no. A, Hoober and Geo, S, Schmidt for 
certiorari. 

October i, 191 7. Ross, J. — At the in- 
stance of the above named defendant, a 
certiorari was issued out of the Prothono- 
tary's office July 21st, 191 7, directed to 
Joseph S. Harmon, Esq., an alderman for 
the Seventh Ward of the City of York. 

In response to the certiorari the alderman 
returned a transcript of his records in the 
above named suit, showing that the parties 
to the suit had not yet been heard when the 
certiorari was served. 

The summons issued was made returnable 
July 19th, 191 7. On July 19th, 191 7, 
the alderman not being in his office at the 
time set for the hearing, the case was con- 
tinued to July 25th, 191 7, at one o'clock 
P.M. 

The return of the Sheriff shows that the 
certiorari was served upon the alderman 
July 24th, 191 7. 

We have no other legal information re- 
garding the facts or formality of the pro- 
ceedings before the alderman than that con- 
tained in the transcript. From that we can 
only determine that the case before the 
alderman was interrupted by an improvi- 
dently issued certiorari. It is impossible for 
this Court to determine from the record 
what the final judgment of the alderman 
would have been if he had been allowed to 
pronounce judgment after the time fixed for 
the hearing of the case, "July 25, 191 7, at 
I o'clock P. M." The defendant's excep- 
tions, therefore, cannot now be determined 
and the proceedings must be dismissed. 

The proceedings under the certiorari arc 
dismissed at the costs of defendant. 



C. P. of 



Delaware Co. 



Lansdowne Borough vs. Burdsall. 

Boroughs — Sidewalks — Curbing and Pav- 
ing — Notice to Pave — Grading — New 
Trial, 

A notice to curb and pave sidewalks of a 
borough, served before the sidewalk is brought 
from the natural to the established grade, is not 
sufficient to sustain a lien for curbing and paving 
after the borough does the grading. To charge 
the property owner it is necessary to serve a 
notice after the borough brings the sidewalk to 
grade. 

The credibility of oral testimony is for the jury, 
but where the verdict shows that the jury found 
against uncontradicted evidence for which there 
was no reason to warrant its disbelief, a new 
trial. will be granted. 

Motion for a new trial. 

Robinson, Marsh SsT Kauffman and Chas. 
L, Smyth, for motion. 

Oswald M, Millig and John F, Gorman, 
contra. 

June I, 1917. Brqomall, J. — On May 
12, 191 1, the plaintiflF filed a municipal lien 
in this court against the defendant's land, 
for constructing curbs and gutters on South 
Union Avenue in front of his land, in pur- 
suance of ordinances of the Borough, for 
the sum of two hundred and nineteen dol- 
lars and eighty-two cents and a penalty of 
twenty per cent., making an aggregate sum 
of two hundred and sixty-three dollars and 
seventy-eight cents. The lien avers that the 
work was completed on November 23, 1910; 
that a notice by the plaintiff to the defend- 
ant to do this work was served on him sixty 
days in advance of the doing of the work, 
on June 21, 1910, and that a notice of in- 
tention to file a lien was served upon him 
at least one month before filing thereof. 

A scire facias was issued on this lien on 
December 7, 1911. 

On January 5, 1912, defendant filed an 
affidavit of defense, averring that on Septem- 
ber 14, 1 9 10, he was notified by the plain- 
aiff to construct curb and gutters in front of 
his said land, within twenty days; that this 
was the only notice received by him ; that at 
that time his land and the street were at the 
natural grade ; that the plaintiff on Septem- 
ber 2, 19 10, authorized its highway com- 
mittee to change the said grade; and the 
change of grade opposite his land was made 
by work which commenced on October 15, 
1 9 10, and was complete on or about Nov- 
ember 15, 1910. That this change of grade 
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amounted to a lowering of the grade of be- 
tween two and three feet seven inches. 

The case went to trial on the averments 
of the lien and affidavit of defense. We 
presume this was under the fifteenth section 
of the Act of June 4, 1901, P. L. 364. 
However this may be, this was the issue 
upon which the parties went to trial. 

The lien avers in accordance with the 
requirements of the eleventh section of the 
Act of June 4, 1901 : 

1. The name of the borough by which 
the lien was filed. 

2. The name of the owner of the prop- 
erty. 

3. A description of the property. 

4. The authority under which the work 
wa*i done, being certain borough ordinances. 

5. The date when the work was com- 
pletedy November 23> 19 10. 

6. The date of the contract of the use 
plaintifiF with the borough. 

7. The kind and character of the work, 
and a notice by the highway commissioner 
served on the owner on June 21, 19 10, six- 
ty days in advance of the work. 

The affidavit of defence takes issue with 
the fourth and seventh averments in the 
foregoing category. It challenges the au- 
thority of the borough to do the work at 

. his expense, because at the time the work 
was ordered on September 14, 1910, the 
ground was two or three feet above grade, 
and that the borough was under the legal 
obligation to put the ground to grade before 
he could be asked to do the work. This 
contention rests upon the following author- 

'ities: Steel ton Borough v. Booser, 162 Pa. 
630; Philadelphia v. Weaver, 14 Pa. Ct. 
293 ; Chester City v. Lane, 24 Pa. Supr. Ct. 
359; Correll v. Mt. Jewett Borough, 49 
Pa. Supr. Ct. 118. And evidence and law 
respecting this contention was that the bor- 
ough ordinance of May r, 1907, required 
the property owner to do the work within 
twenty days. On the neglect or refusal of 
the property owner to do the work, the Act 
of April 20, 1905, P. L. 235, since repealed 
by the Act of May 14, 191 5, P. L. 439, au- 
thorized the Borough to do the work, and 
collect the cost with ten per centum penalty. 
We erroneously charged the jury to limit 
the penalty to five per centum, our attention 



not being called to the Act of 1905 but of 
this the defendant cannot complain, and the 
plaintiff does not. The further evidence 
was that a notice to do the work within 
twenty days was served on the defendant on 
September 14^ 1910. That at that time the 
ground was some three feet ten inches above 
where the curbstone and gutter were to be 
set. That the borough commenced to grade 
on October 8, 1910, and finished it in 
about a month, and that without further 
notice to the defendant, the work was done, 
setting the curbstone and gutter some three 
feet ten inches below the previous level of 
the ground, completing the work on Nov- 
ember 23, 19 10. There was no variance 
between the parties, that the notice referred 
to in the lien, which is alleged to have been 
served on June 21, 19 10, was not served, 
but that notice was served on September 
14, 19 10. In our judgment this answered 
all the legal requirements as to notice. The 
jury were charged that if they believed the 
evidence of the defendant that when he was 
notified to do the work, it required an exca- 
vation of three feet ten inches in order 
to set the curbstone and gutter at grade, 
and that subsequently the borough did this 
grading, and without further notice to him, 
the borough did the curbing and guttering, 
the verdict should be for the defendant. 
The jury rendered a verdict for the plaintiff. 
To reach this conclusion, they must have 
disbelieved the defendant. While they had 
the legal right to do this^ we know of no 
reason which appeared in the trial of the 
cause to warrant such disbelief. Hence 
we think there should be a new trial, and 
therefore award it, and refuse defendant's 
motion for judgment n. o. v. 



Public Schools — Township Having No 
High School — Tuition ^ Liability For — 
Where a township permitted one of its 
scholars to attend a certain high school for 
the first year, paying the tuition therefor, 
but ordered that this scholar attend another 
high school the next year, but the parent of 
the scholar, instead of doing this, paid the 
tuition to the high school which his child 
had attended the year before, he can recover 
the amount thus paid from the school board 
of the township, when notice of the change 
in high schools was not given the parent 
before the beginning of the second school 
year. — McKinney v. School District — (Alle- 
gheny C.P. ) 65 Pittsburg Legal Journal 27. 
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March t. March. 

Divorce --. Alimony — Counsel Fee — Pay- 
ment. 

To a libel in divorce charging the wife with 
desertion and adultery, the respondent replied 
charging her husband with adultery, and de- 
manding trial by jury. Subsequently she asked 
for alimony pendante lite and counsel fee. Held, 
that an allowance will be made for counsel fee. 

Under the circumstance appearing from the 
record, alimony at this time would be improper. 

After an interval of several months, the hus- 
band not having paid the counsel fee, an attach- 
ment for contempt was asked. Heij>, as no time 
for payment was fixed in the orignal order, the 
attachment must be denied; but a new order, 
requiring payment within thirty days, was made. 

No. 138, August Term, 1916. 

Rule to show cause why counsel fee and 
alimony shoiild not be awarded to respond- 
ent. 

Rule for attachment. 

W, B. Gemmill and R. P. Sherwood for 
rules. 

Logan fsT Logan, contra. 

December 26th, 19 16. Ross, J.— The 
libcUant in this case seeks a divorce from his 
wife, Clara J. March, because, as he alleges, 
she has deserted him and because she has 
committed adultery with a person who is 
named in the libel. 

The respondent filed her answer, denying 
the allegations charging her with adultery, 
and averring that the reason for her leaving 
her husband was because he has committed 
adultery with various females named in the 
answer, at the time specified in the answer. 
She further avers that she was compelled to 
leave her husband because he was afflicted 
with a venereal disease which he contracted 
by adulterous practice and because of his 
cruel and barbarous treatment of her. She 
resists the application for divorce and asks 
for a trial of the facts by a jury. 

The respondent now asks for alimmiy 
and counsel fee to enable her to refute the 
charges made by the libellant. There was 
no testimony presented to the court which 
would enable us to determine the financial 
condition of respondent. Indeed, no testi- 
mony of any kind was presented to the 
court; but from the admissions of the at- 
torneys made during the argument of the 
rule and answer we are inclined to grant the 
respondent the sum of forty dollars as coun- 



sel fee. An award of alimony^would be 
improper under the circumstances as they 
now appear. 

It is ordered that the rule be m^de abso- 
lute and the libellant is hereby ordered to 
pay the respondent the sum of forty dollars 
for the purpose of paying her counsel for 
the preparation and conduct of her defense 
to the libel. 



The libellant failing to make such pay- 
ment, a rule to show cause why an at- 
tachment should not issue for contempt of 
Court was granted. On this rule the fol- 
lowing opinion was filed. 

October ist, 1917.^ Ross, J. — ^The Court 
granted a rule on the plaintiff to show cause 
why he should not pay alimony and counsel 
fees in the above named case to Clara J. 
March. On December 26th, 19 16, an 
opinion was filed and the following order 
entered : 

"And now, December 26th, 19 16; It is 
ordered that the rule be made absolute 
and the libellant is hereby ordered to pay 
the respondent the sum of forty dollars for 
the purpose of paying her counsel for the 
preparation and conduct of her defense in 
the libel." 

It appears that the libellant has not com- 
plied with that order. As no definite time 
was set in the order for the payment of said 
fee, it would not be proper for the Court 
at this time to grant the prayer of the 
respondent's petition and adjudge the libel- 
lant in contempt of Court ; but the follow- 
ing qualification to the order heretofore 
made is now entered. 

The libellant, John H. March, is order- 
ed to pay the sum of forty dollars to the 
respondent for counsel fee in the prepara- 
tion and conduct of her defence to the 
charges contained in the libel for divorce 
filed in the above case, within thirty days 
from this date, or be adjudged in contempt 
of Court. 

The rule granted in this case is herel^ 
discharged at the cost of the libellant. 
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C. p. of 



LackawaoDS Co. 



Pf ahler v. Borough of Dunmore. 

Borough — Ordinance Delegating Power — 
Removal of Policeman — Act May 14^ 
jgiS, P. L, 312. 

A boroagh council has exclusive authority un- 
der the Borough Act of May 14, 19 15, P. L. 312, 
10 tammarily remore a policeman from office for 
proper cause, and may, by ordinance, delegate to 
the chief of police the right to exercise that au- 
thority subject to the supervisory control of the 
council. 

That authority is not abridged by the clause 
in the Act of iprs giving the burgess certain con- 
trol of the police with the power to suspend a 
poUceoian pending the action of the council. 

Rule for new trial. 

F. £. Boyle for plaintiff. 

J. fV. McDonald for defendant. 

April 23, 19 1 7. Edwards, P. J. — Plain- 
tiff was a policeman of the Borough of 
Dunmore and has brought suit for his 
Images, covering a period of nearly |wo 
months, from January 24 to March 21, 
191 6. The jury was instructed to find a 
▼crdict for the defendant. 

The ordinance in force in the borough in 
19 1 6 provides, Inter alia, that the chief of 
police shall have power and authority to 
summarily dismiss or remove from office 
any officer for various enumerated causes, 
anoong which is that of intoxication. Any 
officer so removed shall have the right to 
have his case passed upon by the borough 
council if, within ten days, he make requst 
in writing to the council for a hearing, such 
request to be served upon the president of 
the council. There can be no dispute as to 
the facts disclosed by the evidence. The chief 
police dismissed the officer for intoxication, 
on January 24, 191 6. The officer does not 
deny the charge ; but he failed to make re- 
quest in writing to the council for a hear- 
ing as provided in the ordinance. For this 
reason the plaintiff failed to make out a 



There seems to have been an informal 
meeting of the councilmen on March 21, 
1916, at which time plaintiff was informed 
that he was discharged; in other words, 
that the action of the chief of police was 
sustained. We say that this meeting of the 



councilmen was informal because it was not 
a regular nor a special meeting ; and there 
is no record or minute of such a meeting. 
The theory of the plaintiff is that he is 
entitled to wages up to March 21, because 
he was no^* finally discharged, as he claims, 
until that time; but the action of the council- 
men on that date was clearly without valid- 
ity in law, and was not effective for any 
purpose. \ 

The real question in the case is: was the 
action of the chief of police proper under the 
present borough law ? Plaintiff d aims that 
the chief of police had no authority to dis- 
miss nor suspend a policeman. One of the 
provisions of the Borough Act of 191 5 re- 
lating to police is as follows: "The bor- 
ough police shall be under the direction of 
the burgess, as to the time during which, 
the place where> and the manner in which, 
they shall perform their duties. The bur- 
gess may, for cause and without pay, sus- 
jpend any policeman until the succeeding 
regular meeting of counciL at which time 
the council may discharge or reinstate such 
policeman.'' The same act of assembly also 
provides that "borough councils may appoii\t 
and remove" policemen. It is clear that 
the power to remove policemen U vested ex- 
clusively in the council. As to the partiular 
method by which this power may be exer- 
cised, whether by direct and initiatory ac- 
tion on the part of the council, or by an or- 
dinance directing the chief of police to act 
subject to the supervisory control of the 
council — this is a question to be determined 
by the council itself, as it has done in this 
instance by the enactment of the ordinance 
referred to. I am of the opinion that the 
ordinance is valid, and that the borough 
council of Dunmore still has the right to 
appoint a chief of police and to define his 
powers, notwithstanding the fact that under 
the new borough law the burgess has cer- 
tain supervisory control over the police and 
has the power to "suspend'' a policeman. 
It is not for the courts to question the 
right of the legislature to enact legislation 
not prohibited by the constitution, although 
it seems an anomaly in municipal legisla- 
tion to confer upon the burgess of a borough, 
regardless of his qualifications, a part of the 
duties usually performed by a chief of 
police. In the case at bar, the plaintiff was 
lawfully removed, and for a good reason. 

The rule for a new trial is discharged 
and a new trial is refused. 
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C. p. of Berks Co. 

Sanitary Casket Protector Co. \. Fisher. 

Principal and Agent — Authority of Agent — 
Representations in Sale of Stock — Admis- 
sions. 

Where the representatioDS made by an officer of 
a corporation to obtain a stock subscription are 
such as he may reasonably be presumed to have 
authority to make, they are admissible to show 
the fraud by which the subscription was procured. 

In an action by a corporation on a note taken 
for a stock subscription, the defendant testified 
that the president of the corporation gave him in- 
formation showing that certain representations 
made by the secretary of the company in order to 
sell the stock were false. Held, admissible as an 
admission by the company. 

Rules for new trial and for judgment 
n. 0. r. 

Joseph R. Dickinson for rule. 
John B, Stevens y contra. 

May 14, 1917. Wagner, J. — Plaintiff 
brought suit against defendant upon a prom- 
issory note dated February 4, 191 1, for $250 
.which defendant had executed and given to 
plaintiff. The defense to the note was that 
it had been given to plaintiff in payment of 
the sale by plaintiff company through its 
secretary, E. W. Bill man, of 25 shares of 
the capital stock of plaintiff company, and 
that plaintiff was induced to purchase the 
shares through certain misrepresentations in 
writings made by £. W. Billman at the time 
of the s^le. 

The misrepresentations relied upon wei*e 
those contained in a letter of January 21, 
1911, to the defendant, signed E. W. Bill- 
man, Secretary, wherein as an inducement 
for defendant to purchase, he represented, 
inter alia, that the plaintiff company was 
operating two plants at that time, one at 
Reading and the other here (meaning Ham- 
burg, Pa. ) . This letter was offered in evi- 
dence and objected to unless it be shown 
that E. W. Billman had authority from the 
corporation to make false representations 
binding the company. 

There was no question but that E. W. 
Billman, as secretary, was authorized to sell 
for the company these 25 shares. Having 
this power of sale he certainly had the im- 
plied power to give information concerning 
the company whose shares he was offering 
for sale. In Custer v. The Titusville Gas 
and Water Co., 63 Pa. 381, it is held: 
"Where the representations are such as the 



agent may reasonably be presumed to have 
authority to make, they may be given in evi- 
dence to show the fraud by which the sub- 
scription was procured." See also Acetylene 
Co. V. Smith, 10 Pa. Sup. Ct. 61,64; Phili. 
Motor Speedway Asso. v. Sale, 25 Dist. Rep. 
1 101, 1 103. 

The representation that the company was 
operating two plants, one at Reading and 
the other at Hamburg, related to the status 
of the company, and was material. We do 
not consider that there was any error in the 
admission of the evidence. 

The next question then was whether 
these representations were false. The de- 
fendant stated in direct examination that at 
the time the alleged false representations 
were made the plaintiff company was not 
operating two plants as stated in the letter. 
Upon cross-examination by plaintiff's coun- 
sel as to the source of this information, he 
answered that Mr. Heinly, the president of 
the company, told him that they did not 
have two plants. 

The fifth reason of a new trial complaids 
of the admission of this evidence upon the 
ground that it is mere hearsay. This infor- 
mation having been elicited by plaintrff^s 
counsel upon cross-examination, could hardly 
be assigned by plaintiff as a reason for a new 
trial. Neither is this hearsay evidence, but 
an admission by the company through its 
president. The question as to whether or 
not the company was operating two plants 
at the time the letter was written, after 
plain tiff *s witnesses had testified in rebuttal, 
was hardly any longer a disputed one. Mr. 
Heinly^ the president of the company, when 
asked whether they had two plants 10 oper- 
ation and where they were, answered that 
they had two plants, one at Reading and 
one at Hamburg, and that they "had them 
in operation. The Hamburg plant wAs 
just being equipped at that time." This 
answer clearly shows that the Hamburg 
plant was not then in operation. When 
asked by the court with reference to tlic 
Hamburg plant, we have (N. of T.,p^ 13) : 

*'Q. The question was whether it wife in 
operation ? A. In the spring. 

Q. The question is : Was it in operation 
at that time — were you operating it at'th^t 
time, January, 191 1? A. Not in January, 
no sir." 

The former secretary, E. W. Billman, 
testified that the Reading plant was in op- 
eration at the time he made the re pres^ta- 
tions, and the Hamburg plant W2^ undergo- 
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ing improvements. There seems to be no 
question from the evidence of the officiak of 
the company that when these representa- 
tions were made on January 21, 191 1, they 
were false at least as to the Hamburg plant. 

Defendant testified that upon receipt of 
this letter he went to Hamburg, showed it 
to Mr. Heinly, the president^ and was as- 
sured by him that the statements herein con- 
tained were true. That, relying upon the 
strength of this letter he gave the note upon 
which suit was brought in payment of the 
stock. When subsequently he discovered 
the truth as to these representations, he re- 
turned the s^ock to the plaintiff, who refus- 
ed to accept it but sent it back to him. We 
do not consider that there is anything in this 
case to warrant the granting of a new trial. 
It was a case for the jury to determine. 

Rules for new trial and for judgment n. 
o.. V. are discharged. 



C. P. of Schuylkill Co. 

Com. ex rel. Brown y. Pfeil et al. 

Acts of March 31, i86g, P. L, 382 and 
May 28j igoy, P. L. 262 — Councilmen 
contracting with Fire Corn f any of which 
they are numbers. 

The act of March 31, i860, P. L. 382, does not 
confiDe the interest of a member of town council 
to a money or pecuniary interest coming directly 
Co rh^ member of the corporation. 

Members of Council who are also members of 
a. fire company violate the Act of Assembly if 
they enter into a contract between the borough 
and such fire company and will be ousted from 
their office of Council. 

A member of council who is secretary of the 
fire company comes clearly within the provisions 
of the Act of May 28, 1907, P. L. 262. 

Quo Warranto. 

J. O, Ulrich for writ. 

. J, L. Shay, contra. 

August 29, 1907. Johnson, P. J. — 
This is a proceeding in quo warranto, in 
which the Court is asked to oust the de- 
fendants from their offices as Councilmen of 
the Borough of Tamaqua. 

The question here to be determined is 
whether the defendants, members of the 
Town Council of the Borough of Tamaqua, 



have forfeited the rights to hold their offices 
for entering into contracts with the American 
Hose Company No. i,, of Tamaqua, of 
which they were at the time members, for 
the hauling of coal, garbage and other mat- 
erials for the said Borough of Tamaqua, for 
which services the hose company were paid 
various sums of money. 

Facts sufficient to decide this case are set 
forth and admitted in the pleadings. The 
American Hose Company No. i of Tamaqua 
is a corporation of the first class, organized 
for the purpose of rendering assistance to 
citizens in the extinguishment of fires, and 
pays death benefits to the families of de- 
ceased members, out of a fund supplied by 
the payment of dues. The hose company 
was employed by the Borough during the 
years 191 4 and 191 5 in the hauling of coal, 
garbage and other material, for the Borough, 
for which large sums of money were paid. 
On March 7, 1916, the Borough, through 
its Council, entered into a contract with the 
hose company by which the hose company 
agreed to collect and remove garbage, refuse, 
etc., during a period of five years, for the 
sum of $14,000.00, to be paid in monthly 
installments. In the making of these con- 
tracts between the Borough and the hose 
company, it is contended that the defendants 
violated Section 66 of the Criminal Code of 
i860, and the Act of May 2?, 1907, P. L. 
262. 

Section 66, of the Act of March 31, i860, 
P. L. 382, provides as follows: 

*'It shall not be lawful for any council- 
man, burgessy trustee, manager or director 
of any corporation, municipality or public 
institution, to be at the same time a treas^ 
urer, secretary or other officer, subordinate 
to the president and directors, who shall re- 
ceive a salary therefrom, or be the surety of 
such officer, nor shall any member of any 
corporation or public institution, or any 
officer or agent thereof, be in anywise inter- 
ested' in any contract for the sale or furnish- 
ing of any supplies, or materials to be 
furnished to, or for the use of any corpora- 
tion, municipality or public mstitution of 
which he shall be a member or officer, or for 
which he shall be an agent, nor directly nor 
indirectly interested therein, nor receive any 
reward or gratuity from any person inter- 
ested in such contract or sale; and any per- 
son violating these provisions, or either of 
them, shall forfeit his membership in such 
corporation, municipality or institution,.and 
his office or appointment thereunder," etc. 
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The Act of May 28, 1907, P. L. 262, 
provides : 

"That it shall not be lawful for any bur- 
gess or member of council of any borough, 
or any officer, agent or employe thereof, to 
be in any way interested either directly or 
indirectly, in any contract for the sale or 
furnishing of any supplies or materials to be 
furnished to or for the use of such borough, 
or to receive any reward or gratuity from 
any person interested in such contract or 
sale ; nor shall any such burgess, member of 
council, officer, agent or employe of any 
borough be a member of any partnership or 
a stockholder or officer of any corporation, 
or an agent or employe of any individual, 
partnership, or corporation, in any way in- 
terested in any contract for the sale or furn- 
ishing of any supplies or materials to be 
furnished to or for the use of^ or any work 
to be done for, such borough ; and any per- 
son violating these provisions, or any of 
them, shaU forfeit his office or appointment 
in such borough,*' etc. 

Section 66, of the Act of March 31, 
i860, is broad in its terms, and provides: 

"Nor shall any member of any corpora- 
tion or public institution, or any officer or 
agent thereof, be in any wise interested in 
any contract for the sale or furnishing of 
any supplies or materials to be furnished to 
or for the use of any corporation, municipal- 
ity or public institution, of which he shall be 
an agent, nor directly nor indirectly inter- 
ested therein, nor receive any reward or 
gratuity from any person interested in such 
contract or sak." 

This section does not confine the interest 
to a money or pecuniary interest coming di- 
rectly to the member of the corporation or 
institution. These defendants, members of 
the Araericai) Hose Company, were inter- 
ested in the company and in the contracts 
made with the company, and for their com- 
pany to enter into contracts as here com- 
plained of, with the Town Council of 
Tamaqua, of which they were members, is 
against public policy and in violation of both 
the letter and the spirit ot Section 66 of the 
Act of March 31, i860. 

These defendants could not serve two 
masters. They could not, under the law, 
contract with themselves. 

No doubt the defendants did not intend 
to violate any law, but, as said in Com. ex 
rel. Whitehouse v. Harris, 248 Pa. 573, "It 
is a public officer's duty to acquaint himself 
with the statutory laws respecting his office. 



It behooves him to do so, if he be willing 
do his whole duty, and a plea of ignorance 
in such a case would show neglect and want 
of diligence on the part of the officer." 

The Deputy Attorney General, William 
M. Hargest, in this case, speaking of the 
Acts of Assembly referred to, has well said : 

"They were enacted in the interest of the 
public, not only to prevent graft and the 
awarding of contracts or private gain to 
councilmen, but also to prevent contracts 
being given to favored persons or corpora- 
tions at perhaps higher prices than the same 
service or materials could be obtained else- 
where. 

"To prevent pecuniary benefit to any 
public official was not the only mischief 
sought to be remedied. The evil was 
broader, and the remedy intended to be 
more comprehensive, than the mere financial 
interests of the councilmen. If councilmen 
are prevented from being directly or indi- 
rectly interested in any contract for the sale 
or furnishing of supplies by a corporation of 
the second class organized for profit, but 
may, in behalf of the borough, contract ad 
libitum with corporations of the first class in 
which they are members, the remedy sought 
to be applied by these Acts of Assembly u 
not complete." 

We are quite sure that to permit mem- 
bers of a fire company such as this to enter 
into contracts with a Borough Council of 
which they are members, is to open the road 
to' recklessness, extravagance and tempta- 
tion, the very things which the Acts of 
Assembly cited were intended to prevent. 

Louis Pfeil, one of the defendants, was 
the secretary of the American Hose Com- 
pany, and therefore, comes clearly within 
the provisions of the Act of May 28, 1907, 
P. L. 262. 

The demurrer to the defendants' answer 
was overruled without writing an opinion, 
on the understanding with counsel of both 
sides that it was merely for the purpose of 
hearing some evidence- before the court alone 
without a jury. Evidently counsel for de- 
fendants misunderstood the court, for with- 
out any hearing of evidence before the court 
the defendants asked for a jury trial. But 
as sufficient facts are set forth and admitted 
in the pleadings, the decree meant temporar- 
ily to overrule the demurrer should now be 
vacated. The demurrer should be sustained, 
and the defendants should be ousted from 
their offices as Councilmen of the Borough 
of Tamaqua. 
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The decree overruling the demurrer is 
vacated, the demurrer to the plaintiff's peti- 
tion is sustained, the motion for judgment 
in favor of the defendants is overruled, the 
petition for a jury trial is refused, and }udg- 
nucnt is directed to be entered against the 
defendants, Louis Pfeil, William R. Con- 
md, William Wiegand and Frederick Rup- 
pert, ousting them from their offices as 
Councilmen of the Borough of Tamaqua. 



C. P. of Lackawanna Co. 

RobertMo v. InternationalTextbook Co. 

Siatemeni — Sufficiency — Practice Act iQiS- 

Under the Practice Act of 19 15, a statement 
should disclose, for the information of the defend- 
ant, the cstential facts of plaintiflPt case with a 
copy of all accounts where that is made necessary 
by the character of plaintiff's claim. 

Where the claim is for salary and commissions 
and iDoner expended, in accordance with a con- 
tract between the parties, the defendant is entitled 
to -a statement showing for what period a given j 
weekly salary is claimed ; on what items or 
moneys the commissions are based, and where 
and how earned ; and in the matter of moneys 
expended it should state when and to whom the 
moneys were paid. 

Affidavit of defense raising questions of 
law only. 

C. H, Soper for plaintiff. 

H, R. Van Deusen for defendant. 

May 7th, 19 1 7. Edwards, P. J. —The 
original statement in this case contained a 
complete copy of the contract between the 
parties, and alleged a breach and repudiation 
of the contract by the defendant on April 
6, 19 10. The suit was begun on October 
6, 1916. Defendant thereupon, by affidavit, 
raised the question of the statute of limita- 
Cioas. An order was then made allowing 
the plaintiff to file an amended statement, 
whidi is the statement now before us with 
aa affidavit of defense raising questions of 
law. 

According to the terms of the contract, 
tbt plaintiff was appointed general agent for 
the defendant for the following territory: 
"All of Africa^ excepting Morocco, Algeria, 
Tunis, Tripoli and Egypt.*' The nature of 
hii duties is fully described in the contract, 
and his compensation, with some other minor 
aUowaoce, is fixed at "one pound per month 
aod a commission of fifty (50%) per cent. 
of the total amount of money received," etc. 
It is provided in the contract that "The 
said gefieral agent shall deduct and retain 



the said salary, commission, and compensa- 
tion from the total amount of money received 
during the continuance of this agreement by 
him and his sub-agents on all contracts made 
as aforesaid with the parties in said terri- 
tory, and the remainder of the amount so 
received he shall transmit or pay each mail 
to the said principal or its duly authorized 
representative,, and sh^ll each mail transmit 
or deliver to said principal, or its duly auth- 
orized representative, all contracts received 
by him and his sub-agents for said principal, 
together* with detailed statement of all 
moneys received by htm and his sub-agents, 
and a detailed statement of ail reference 
libraries and outfits delivered or forwarded 
to parties making contracts as aforesaid in 
said territory ; also a detailed statement of 
all reference libraries returned by or recov- 
ered from parties in said territory." 

There is no allegation in the amended 
statement touching the breach or repudiation 
of the contract by the defendant. So far as 
the parties are concerned, and looking only 
at the amended statement and its averments, 
the contract is still in force, and the plaintiff 
is still the general agent of the defendant 
for the territory named. This is apparent 
from the third paragraph of the statement 
which reads thus : 

"That notwithstanding the defendant's 
covenants to pay to me the sum of one 
pound per month and fifty per cent, of all 
moneys received during the continuance of 
said agreement, yet the said defendant has 
utterly failed to pay and still refuses to pay 
me as provided m said contract, for the 
whole period of time since the first day of 
November, 1907, to the bringing of this suit." 

We are impressed with the fact that the 
basis of recovery as alleged in the amended 
statement differs from that set forth in the 
original statement. In the latter, the plain^ 
tiff averred a repudiation of the contract, 
the breach occurring in April, 19 10; accord- 
ing to the former, the contract is still in force, 
and the plaintiff seeks to recover the moneys 
due to him from the date of the contract to 
the date of the institution of the suit, thus 
avoiding, on the face of the statement, any 
question as to the statute of limitations. 
However, we have no present concern with 
this phase of the case. As a matter pf 
pleading, we have nothing before us except 
the amended statement and the objection 
thereto. 

The weakness of the amended statement is 
in the fourth paragraph, which is as follows: 
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"That there is due me from said defend- 
ant by way of salary and commissions as 
provided in said contract the sum of four 
hundred and fifty thousand dollars and 
money expended in behalf of said defendant 
relying upon the agreement aforesaid the 
further sum of fifty thousand dollars, in all 
to wit the sum of five hundred thousand 
dollars." 

Defendant is entitled to a full statement 
of the items, with dates and amounts, which 
go to make up this sum of half a million 
dollars. For what period of time is the 
salary of one pound a week claimed ? On 
what items, or on what moneys, are the 
commissions based ? When and how were 
the commissions earned? How were the 
fifty thousand dollars expended? When, 
and to whom, were the moneys paid ? 

The statement should contain all the 
material allegations constituting the basis of 
plainti{{*s claim. As there is no provision 
for a bill of particulars in the Practice Act 
oi 191 5i it follows that the statement should 
disclose, for the information of the defend- 
ant, the essential facts of plaintiff's case, 
with a copy of all accounts where that is 
made necessary by the character of plaintiff's 
claim. 

As the law is liberal in the matter of 
amendments to pleadings, we allow plaintiff 
thirty days from this date in which to file a 
second amended statement; otherwise judg- 
ment for defendant. 



C. P. oi 



Delaware Co 

Hoffman t. Marker. 



Judgment — Satisfaction — Act of 14 March, 
1876, P. L. 7~^ettlement for Less Than 
Claim, 

The Act of 14 March, 1876, authorizing the 
court to direct the prothonotary to mark judff- 
ments satisfied, applies only to a clear case of a paid 
judgment If there is any dispute as to the fact of 
payment the defendant must move to have the 
judgment opened and the disputed facts decided 
by a jury. 

A plaintiff who accepts in full settlement of a 
judgment cash and a note aggregating less than 
his claim, is estopped from afterward claiming 
the balance. 

Petition and rule for entry of satisfaction 
of judgment. 

7. DeHaven Ledward and Jos. H. Hink- 
son for rule. 

E, A. How ell ^ contra. 



October 20, 19 16. Broomall, J. — This 
judgment was entered on a judgment note, 
with warrant of attorney, dated September 
1 1 191 5i payable in one day, for six hundred 
and fifty dollars. 

The Act of 1876 refers only to a clear 
case of a paid judgment. If there is any 
dispute between the parties as to the fact of 
payment, the act has no application, but in 
that case the defendant must resort to the 
remedy of an application to have the judg- 
ment opened and a trial by jury to resolve, 
the disputed facts. 

The testimony offered by tbe defendant 
tends to show that being indebted to the 
plaintiff in the sum of seven hundred dollars, 
for which the plaintiff had judgments of 
record, and the defendant being about to 
obtain a loan on n[K)rtgage out of which the 
plaintiff and others were to be paid and 
plaintiff's judgments satisfied of record, the 
plaintiff and defendant agreed that the plain- 
tiff would accept four hundred dollars ia 
cash and a note for two hundred dollars in 
full payment of the seven hundred dollar 
debt. The judgment in this case of six 
hundred and fifty dollars was given by the 
defendant to the plaintiff to secure the above 
two hundred dollar note,, as well as another 
note for four hundred and fifty dollars given ! 
by the defendant to the plaintiff, and it ap- 
pears that these two notes have been fully 
paid. 

An ansvfer was filed by the plaintiff deny- 
ing that the judgment was given for the two 
notes alone^ and alleging that the judgment . 
was given on account of a debt of seven 
hundred aid fifty dollars made up by charg« 
ing the defendant with his debt of sevei^ 
hundred dollars and crediting him with four 
hundred dollars cash paid and charging him : 
with the four hundred and fifty dollar note. . 
At the hearing upon this rule,^ the plaintiff- i 
testified, and therefore this answer must be * 
interpreted by his testimony. He testified-* 
that a short time before the note under con- . 
sideration was given, the defendant proposed 
to him to pay six hundred dollars cash in : 
full settlement of his seven hundred dollar : 
debt, which he agreed to accept. After-'* 
wards when they met to settle, and when 
the plaintiff learned that he was not to get 
six hundred dollars in cash, but instead • 
thereof he was to get four hundred dollars 
in cash and promissory note for two hundred . 
dollars, he said to the defendant, that that 
was not the understanding, and that the de^ 
fcndant said, "well, it is all right." The 
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plaintiff said to defendant "this does not cover 
full," and the defendant said, "you agreed 
upon taking six hundred dollars for the 
seven hundred dollars./ The plaintiff then 
accepted the cash four hundred dollars and a 
note for two hundred dollars. At this 
stage, the plaintiff s testimony must be con- 
sidered as verity, but taking it as literally 
true, the inference is irresistible that the 
plaintiff accepted the four hundred dollars 
cash and two hundred dollar note in full 
settlement of the seven hundred dollar claim, 
and a jury would not be permitted to draw 
any other inference. When the plaintiff 
knew that the defendant was paying four 
hundred dollars cash and a note for two 
hundred dollars as a substitute for six hun- 
dred dollars cash under the agreement, he 
could not entertain an undisclosed purpose 
to retain a claim for the remaining one hun- 
dred dollars on the ground that he was not 
getting the six hundred dollars in cash. 
The defendant was making the payment in 
full, and the plaintiff knew he was making 
payment in full, and the plaintiff accepted 
the payment and satisfied the judgments, 
which he held as security for his seven hun- 
dred dollar claim, and accepted a new judg- 
ment for the two hundred dollars plus his 
endorsement of defendant's note for four 
hundred and fifty dollars. 

We are, therefore, satisfied that said judg- 
ment has been fully paid, and we direct the 
prothonotary to mark it satisfied on record, 
and that the plaintiff pay all costs incurred 
in the premises. 



C. P. of 



Lackawanna Co* 



Johnson Co. t. Pryor et ah 

Replevin — Leased property — Bailment. 

An agreement to lease and demise a certain 
oven for a term of eight months, with covenant for 
■urrender of the property at the end of the term, 
coupled with an option to buy at that time for a 
stated sum if the rent sheould then have been 
paid, the amount received as rent in that case to 
be applied as purchase money, is a contract, of 
bailment, and cannot be made to operate as a sale 
at the time of its date, in the absence of anything 
to either impeach or vary its terms. 

Where the property so leased was taken in 
execution and sold by the sheriff within the eight 
months* term on a judgment against the lessee at 
the suit of t creditor, the sheriff^s vendee acquired 
oo title. 



Motion for judgment. 

Beers £5f Grambs for Plaintiff. 
Rutherford Ssf Burns for Defendants. 

June 18, 191 7. Newcomb, J. — The 
action is replevin for a certain oven which 
has been repossessed by plaintiff as appears 
by the sheriff's return of service. There 
are several defendants, but defense is taken 
only by Mr. Rutherford and it is the suffic- 
iency of his affidavit that is now in question. 

The undisputed facts disclosed by the 
pleadings are as follows : ( i ) , Title to the 
property was in plaintiff on July 11, 1916; 
(2), it was then delivered to the defendant 
Pryor upon his payment of the sum of $135, 
and the execution and delivery to plaintiff 
of the writing declared upon as a bailment 
lease; (3), further payments on account 
were made by him but eventually he made 
default; (4), thereafter, to wit, in February, 
this year, the property was taken in execu- 
tion on a judgment against him at suit of a 
creditor and in due course of law sold by the 
sheriff to Mr. Rutherford, who sets up as 
his defense the right thereby acquired. 
What he claims is that Pryor took the legal 
title as plaintiff's vendee, and it was trans- 
ferred to him by the sheriff's seizure and 
sale for Pryor's debt. liis contention, 
therefore, is that both by reason of its terms 
and what was said by and between the 
parties at the time, the written instrument 
merely evidenced a sale, and not a leasing of 
the property. 

The attempt to either vary or explain the 
writing by parol merits ho consideration. It 
is altogether too vague and indefinite for 
that purpose and may be dismissed without 
further comment. 

As to the writing itself the argument is 
that it cannot be a lease because it is void 
for uncertainty in that it specifies no amount 
to be paid as rent, either the amount to be 
paid down nor that of the monthly instal- 
ments. True, the operative words of the 
demise, if taken alone, might be open to that 
criticism. They are as follows: "♦ * ♦ 
does hereby lease and demise unto the said 
party of the second part one, etc., etc., for 
and during the full term of eight months for 
which the said second party agrees to pay for 
the use of the same, as follows: One-half 
on order and balance in eight monthly in- 
stalments.'' Then follow the covenants 
usual in such cases against sub-letting, re- 
moval, etc., together with that for surrender 
at the end of the term, coupled with an 
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option to buy, if the rent should have been 
paid, "for the sum of $265," upon which 
the amount received would in that case be 
applied as purchase money. 

One answer to the argument is that the 
parties themselves seem to have had no 
difficulty in understanding the contract. It 
is not Pryor who now calls it in question. 
He has disappeared, so that the writ could 
not be served upon him. But the more con- 
clusive answer is found in the maxim : that 
is certain which is capable of being reduced 
to certainty. "This agreement made," etc., 
says the writing, "witnesseth that the said 
party of the first part for a consideration 
hereinafter mentioned, does hereby lease and 
demise unto the said party of the second 
part," etc 

The consideration thereinafter mentioned 
was the sum of $265, upon the payment of 
which, according to the stipulated terms, 
lessee could at his election take the title. 
No doubt such eventual sale was the thing 
in mind of the parties. But the contract 
did not purport to pass the title on any other 
terms, and until the event should happen 
upon which the option to buy depended, the 
payments must t>e deemed to be just what 
the parties agreed they should be, viz., pay- 
ments for the use or hire of the property. 
On the face of the writing $132.50 would 
be the down payment. It is alleged, and 
not denied, that the amount then paid was 
$135. Let it be either sum, the monthly 
instalments would, as a matter of law, be 
the equal eighth parts of the balance. 
Hence there is no uncertainty in that regard. 
It is very evident that there was no agree- 
ment to sell during the term of the lease. 
It is, therefore^ quite out of the question to 
make the writing operate* as a sale at the 
time of its date ; and in the absenee of any- 
thing to either impeach or vary its terms it 
must be held to be just what it purports to 
be, to wit, a contract of bailment which was 
lawfully terminated by this proceeding for 
breach by the bailee of his covenant to pay 
for the use. The issue is, therefore, with 
the plaintiff and the exceptions to the affi- 
davit of defense are [sustained. There is 
nothing in the pleadings to support an as- 
sessment of substantial damages, and these 
will have to be nominal. 

The rule to show cause is made absolute. 
Let judgment be entered for plaintiff for 
the goods and chattels described in the Writ 
with costs together with one dollar damages , 
for detention. I 



Niles et aL y. RicUey. 

Equity — Public Garage — Damage to Adja* 

cent Properties* 

Plaintiffs' bill set forth Che proposed erection of 
a public service garage by defendant, the injuriet 
that would result therefrom to their rctpcctiye 
properties, and prayed for an injunction. Defend- 
ant demurred, contending that no injunction could 
be issued in advance of the crectiQn of the garage ; 
that the question of whether or not it was a nub- 
ance must first be determined by an action at law ; 
and asked for a jury trial. Held, that the de- 
murrer must be dismissed and the prayer for a 
jury trial denied. 

The allegations that the proposed garage, if it 
should be erected, would necessarily become a 
nuisance; that it would interfere with the safe 
and quiet use of plaintiff properties* and of the 
streets and sidewalks adjacent thereto; and that 
it would interfere with divine services in a near- 
by church, (one of the plaintiffs,) if fully proveii» 
entitle the plaintiffs to equitable relief, because of 
the inadequacy of an action at law as a remedy 
for such injuries. 

No. 2, August Term, 191 7. 

Sitting in Equity. 

Stewart GT Gerber and W. A, Miller for 
demurrer. 

Niles &r Neff, contra. 

October 15, 191 7. Wannbr, P. J. — 
The plaintiffs' bill prays for an injunctioii 
to restrain the defendant from erecting and 
operating a public service garage on East 
Market Street, York, Pa., at a point in- 
dicated in said bill, for the reason that said 
proposed garage would necessarily beconie 
a nuisance, and would be so prejudicial to 
the safe and quiet enjoyment of their re- 
spective properties, that they would have 00 
adequate remedy at law for their respective 
injuries. 

The defendant, in a single doaimenty 
filed a demurrer and an answer to the bill, 
including also therein a demand for a jury 
trial under the provisions of the Act of 
June 7th, 1907, P. L. 449. He denies the 
jurisdiction of the Court, and contends that 
no injunction could issue against the pro- 
posed garage, in advance of its erection and 
operation, and that the question of whether 
or not it would be a nuisance must first be 
determined by an action at law before a 
court of equity could acquire jurisdiction. 

It is contended by the plaint i£b that 
though a public service garage may not be a 
nuisance per se, that if erected at the place 
indicated in the bill, amongst the surround* 
ings therein described^ and operated as such 
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parages usually are, it would necessarily re- 
sult in such a continuous flagrant violation 
of the plaintiffs' right to the safe and quiet 
cnjojrment of their respective premises as 
constitutes a nuisance and entitles them to 
equitable relief because they can have no 
adequate remedy at law for such a continu- 
ing injury. 

We are of the opinion that as to its law, 
this case is ruled by the recent decision of 
the Supreme G>urt in Prendergast et. al. 
vs. Wall ct. al., 257 Pa. 547, where an in- 
junction was granted against a proposed 
public service garage prior to its actual 
erection, and without a preliminary suit at 
law to determine whether or not it would 
constitute a nuisance. That case and the 
numerous authorities cited therein by Court 
and counsel, sustains the previously recog- 
nized rule that Courts of Equity have juris- 
diction not only to abate existing nuisances 
per se, but to prevent otherwise lawful oc- 
cupations from being so conducted as to un- 
avoidably become continuously injurious to 
the occupation and enjoyment of the plain- 
tifiF*8 premises, and prejudicial to the safe 
and convenient use of the streets and side- 
walks abutting thereon. 

That bill, like this, was against the erec- 
tion of a proposed public garage in a resi- 
dential section of a city, in the immediate 
vicinity of a church, and of the plaintiffs' 
respective properties, alleged to be injured 
thereby, and seems to be conclusive of the 
jurisdiction of a Court of Equity in similar 
circumstances. Whether or not the facts 
of this case, when fully heard, will establish 
the plaintiffs' claim to the equitable relief 
sought for in this case, is not the question 
now before the Court. The defendant's al- 
legations in the answer filed by him, in- 
dicate a materially different state of facts 
from these on which the plaintiffs ' prayer 
for equitable relief is based and the Court's 
legal conclusions must finally depend upon 
the satisfactorily proven facts of the case. 

But we are now concerned only with the 
question whether the allegations of the 
plaintiffs' bill bring this case within that 
class which calls for equitable relief because 
there is no adequate remedy at law for the 
injuries alleged to be threatening the plain- 
tiffs and their respective properties. 

The most material allegations of the 
plaintiffs' bill are that the proposed public 
service garage, operated as such garages us- 
ually are, will necessarily become a nuisance 
at this place and in these surroundings ; that 



the damage from fire, and from gas explos- 
ions ; the offensive odors, noises and other 
annoyances, inseparably connected with the 
I garage business, will materially reduce the 
value of plaintiffs' properties and will ser- 
iously interfere with the safe and quiet use 
and enjoyment of the same ; and also with 
the safe use of the streets and sidewalks ad- 
jacent thereto. 

It is also alleged that divine services in 
the Presbyterian Church, which congrega- 
tion is one of the plaintiffs, will also be in- 
terfered with. These allegations would be 
sufficient, if fully proven, to entitle the 
plaintiffs to equitable relief, because of the 
inadequacy of an action at law as a remedy 
for such injuries. They are, therefore, suffi- 
cient to give a Court of Equity jurisdiction 
to hear the case. 

The demurrer is overruled and the de- 
fendant's request for a trial by jury is re- 
fused. 



C. P. of Allegheny Co, 

Vai^o vs. Carnegie Steel Co. 

fForkmen*s Compensation'— Widow — Not 
Living with Husband — Support — Find^ 
ing of Referee —Appeal, 

Under the Workmen's Compensation Act, claim- 
ant, widow of decedent, who was not living with 
her husband at the time of his death and was not 
actually dependent upon him for support, but was 
depending entirely upon her own earnings for her 
support, IS not entitled to compensation, and a 
finding by the referee to this effect will not be 
disturbed on appeal. 

Appeal from the Award of the Work- 
men's Compensation Board. 

IVm. E, Hague for plaintiff. 

Reedf Smith, Shaw iff Beal for defendant* 

May 4, 1917. Davis, J. — The referee 
in this case found as a finding of fact (6) 
''that at the time of the death of the said 
Steve Vargo, his widow, the claimant, was 
not living with him and was not then actu- 
ally dependent upon him for support, but 
was depending entirely upon her own earn- 
ings for her support ;" and as a conclusion of 
law (3) "that the claimant, the widow of 
said Steve Vargo, was not living with her 
deceased husband at the time of his death 
and was not then actually dependent upon 
him for support." 

The exception that controls the award is 
that the Board erred in sustaining the above 
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recited findings of the referee. The finding 
of the referee is necessarily a finding of fact 
under Section 307 of the Compensation Act 
of 191 5, P. L. 736, which provides that "no 
compensation shall be payable under this 
section to a widow unless she was living 
with her deceased husband at the time of 
his death or was then actually dependent 
upon him for support.'' Section 409 of the 
Act provides: 

"A referee's findings of facts shall be 
final, unless the Board shall allow an appeal 
therefrom as hereinafter provided. The 
Board's findings of fact shall in all cases be 
final. 

"From the referee's decision on any ques- 
tion of law an appeal may be taken to the 
Board, and from any decision of the Board 
on a question of law an appeal may be taken 
to the courts as hereinafter provided." 

The court, therefore, has jurisdiction to 
review on appeal from the Board only ques- 
tions of law arising out of the record or out 
of the evidence on which the conclusions of 
law or fact are found by the referee and 
affirmed by the Compensation Board. 

Where there is competent legal evidence 
to sustain findings of fact, the decision of 
the referee, affirmed by the Board, is final 
and conclusive. The contention of the ap- 
pellant in the case at bar is that under the 
evidence the Board should have found af- 
firmatively instead of negatively that she 
was actually dependent on her husband at 
the time of his death. 

The court in reviewing an appeal from a 
finding of fact cannot consider the weight 
joi the evidence and is not in a position to 
pass on the credibility of the witnesses. 
The court is in the same position in dispos- 
ing of an appeal under the Compensation 
Act as it is in passing on the question 
whether there is any evidence that requires 
the submission of an issue of fact to the de- 
termination of a jury. 

The question of law here is, was there 
any legal and competent evidence on which 
the said finding of fact can rest or be sus- 
tained. The evidence is very limited and 
meager and depends to a considerable extent 
on the faith and credit to be given to the 
testimony of the claimant. She had been 
living away from her husband in her native 
country; she lived with him only a short 
time in the Borough of Duquesnc, Pa. ; she 
admitted that she had trouble with her hus- 
band; that she had left him and went to 
Passaic, N. J. ; that she was working fori 



and practically maintaining herself ; and that 
she had remained away from Duquesne until 
after her husband's death, a period of nearly 
two years. 

These facts would require a satisfactory 
explanation on her part of the nature of the 
marital relation existing between herself and 
her husband. The referee in his discussion 
of the evidence in the case has plainly stated 
that he could not give faith and credit to 
the testimony of the claimant. There was 
no evidence that connected the newspaper 
clipping (advertising for the wife) with 
any personal act of either the deceased or 
the claimant, and it should have had no 
evidential value in the determination of the 
question at issue. It does not appear that 
this newspaper clipping, Exhibit No. i, con- 
trolled the finding of the referee or the 
Compensation Board. 

We are of the opinion that there was 
legal evidence with inferences froni the 
facts and circumstances in evidence that 
would be sufficient to leave the determina- 
tion of the fact of dependency in the posses- 
sion of the referee and the Compensation 
Board and that would require us to hold 
that their decision is final and conclusve. 



■» » 



Abstracts of Recent Decisiois. 



{Cases not otherwise designated are Supreme 
Court Cases,) 

Water Company — Action for Rents Due 
— Damages for Refusal to Supply fVater. — 
In a suit by a water company to recover ar- 
learages of water rents for several properties, 
the defendant is entitled to set-off damages 
which he has suffered by a breach of con- 
tract to furnish him water. Where a water 
company enters into a separate but identical 
contract for each of a number of properties 
owned by one person, the contracts contain- 
ing a provision that the water might be shut 
off in case of non-payment and before turn- 
ing it on again the company should have the 
right to demand and require payment of all 
water rents and other charges therein agreed 
to, the company has no right to either shut 
the water off or to refuse to turn it on at 
one house, because of arrears due for another 
one. — Springfield Consolidated Water Co, 
V. Griffith, (Delaware C. P.) 14 Delaware 
County Reports 383. 
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No. 7 



COMMON PLEAS 



C. p. of 



Lancaster Co. 



Farmers* National Bank of Lidtz t. 

Heitzler. 

Promissory Note — Principal and Surely — 

Set Off. 

On distribution of the proceeds of an attach- 
ment, the amount of a protested note held by a 
btnk on which the defendant in the attachment is 
endorser can not be set off against and deducted 
fr^m the dividend allowable on a claim of the 
maker, who is insolvent, against the defendant, 
and awarded to the bank in full payment of the 
note. A regular dividend should be allowed on 
the note and credited on the full claim of the 
nraker against the defendant. 

Exceptions to report of Auditor. 
B, F. Davis for exceptions. 

Coyle £s^ Keller^ contra. 

March 24, 191 7. Landis, P. J. — On 
July 21, 191 5, a domestic attachment was 
issued, at the instance of the plaintiff, against 
Clayton B. Hertzler, for the benefit of the 
said plaintiff and all the other creditors of 
the said defendant, and on August 21, 191 5, 
Harvey B. Lutz, Samuel M. Ruth and 
Frank E. Schncrer were appointed trustees. 
Having converted the assets into money, 
these trustees filed an account, whereby a 
balance was shown to be in their hands for 
distribution of $3,759.24. An auditor was 
thereupon appointed by this court to make 
distribution of this balance, and, at the audit, 
Jacob B. Hertzler presented a claim against 
his son, Clayton B. Hertzler, for $607.06. 
No objection was made by any one to this 
claim. . At the same time, the Farmers' 
National Bank of Lititz presented a note 
for $260.00, dated June 2, 191 5, signed by 
Jacob B. Hertzler as maker, and made pay- 
able to the order of Clayton B. Hertzler. 
This note was endorsed by Clayton B. 
Hertzler and. was duly protested for non- 
payment. The only other fact elicited in 
regard to the note was that Jacob B. Hertz- 
ler at that time was a man of little or no 
financial responsibility. 

In the distribution made by the auditor, 
he awarded on the claim of Jacob B. Hertz- 
ler a dividend of $317.97; but, instead of 



awarding it to the party who presented it, 
he directed that $284.08 should be pard to 
the Farmers* National Bank of Lititz, in 
order to pay the above mentioned note, upon 
which Jacob B. Hertzler was maker and 
Clayton B. Hertzler endorser, and he 
awarded no separate dividend on the note 
itself. Exceptions were, therefore, filed to 
this distribution, on the ground that Jacob 
B. Hertzler was entitled to the whole of the 
dividend, and the correctness of the auditor's 
conclusion is the question now before the 
court. 

It is urged by the learned auditor, quoting 
from Craighead v. Swartz, 219 Pa. 149, 
that it is a settled rule of law that *'when a 
principal has become insolvent, the surety 
may retain the moneys of the principal or 
the amount of his indebtedness to the prin- 
cipal as a fund for his indemnity,'' and that, 
"as between principal and surety. Courts of 
Equity always lend their aid for the protec- 
tion of the latter" (Beaver v. Beaver, 23 
Pa. 167). He seemed to think that, in 
pursuance of this doctrine, the Farmers' 
National Bank of Lititz was entitled to re- 
ceive payment of its note before Jacob B. 
Hertzler could be allowed anything upon 
his independent claim. We think that he 
erred in this Conclusion and that these au- 
thorities have been misunderstood. 

If Jacob B. Hertzler had brought suit 
against Clayton B. Hertzler to recover the 
sum of $607.06, it must be conceded that, 
upon Clayton B. Hertzler's paying to the 
bank the note of $260.00 upon which he 
was surety, he could have set off the amount 
thus paid by him against the claim for 
which the suit was brought, and, in that 
event, Jacob B. Hertzler could only have 
recovered judgment for the balance due him 
over and above the amount of the note and 
interest. It also follows that, in a case of 
insolvency, like this, when the note is pre- 
sented in the distribution of the assets, and 
a dividend is awarded upon it out of the in- 
solvent surety's estate, the amount thus 
awarded for the benefit of the claimant 
ought to be set off against any other claim 
presented by the maker of the note against 
the surety's insolvent estate. By these 
means the rights of the principal and the 
surety are equitably regulated, and that is 
the only purpose of the rule. It is applied 
strictly between* principal and surety, and 
docs not apply in favor of third parties, so 
as to give them an advantage which other- 
wise would not accrue to them. 
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It must be remembered that, in this case, 
the Farmers' National Bank of Lititz had 
no connection whatever with the claim of 
Jacob B. Hertzler against Clayton B. Hertz- 
ler, and its note was in no wise connected 
with that transaction. We know, there- 
fore, of no authority which enables the 
auditor to take the dividend upon that claim 
and summarily apply it to the payment of 
any note which a third party happens to 
have against the maker, and the surety. 
What right has the bank to the whole divi- 
dend over and above other creditors, even if 
a power existed to withhold the dividend 
for the benefit of the surety's estate? The 
cases cited by the learned auditor arise out 
of equity between the parties to the identical 
transaction, and they are cases where, by 
judgment or mortgage, the definite rights of 
the parties are fixed. Again, this method 
of procedure might deprive the maker of the 
note from making a defense to it against the 
holder. Suppose, for the sake of the argu- 
ment, Jacob B. Hertzler had a full defense 
to the note against the bank^ if it should 
have sued him for its recovery, how could 
he secure a trial of his rights in the collateral 
t distribution of his son's insolvent estate? 

It seems to us that this distribution should 
have been made among all the creditors, and 
that any amount which the assigned estate 
is ordered to pay as a dividend to the 
Farmers' National Bank of Lititz on this 
particular note ought to be credited on the 
full claim which Jacob B. Hertzler holds 
against his son ; Miller & Rcist v. Kreiter, 
to the use of Bomberger, 76 Pa. 78. 

The exceptions are sustained and the re- 
port is now re-committed with instructions 
to the auditor to distribute the balance in 
accordance with this opinion. 

Exceptions sustained. 



C. P. of Northumberland Co. 

Diehl y. Phik. & Reading Railway Co. 

Accident at Grade Crossing — Negative Tes' 
timony — Motion for New Trial. 

Id an action against a railroad company for 
damages for the death of plaintiff's husband in a 
collision, between a train and an automobile at a 
grade crossing, where the question of defendant's 
negligence in not giving sufficient warning and 
the plaintiff's contributory negligence in failing 
to "stop, look and listen" before getting on the 
tracks were submitted to the jury and a verdict 
for the defendant returned, a new trial will not 
be granted on the ground that the plaintiff was 
prejudiced by the charge of the court in referring 



to the testiiliony of theplaindff^tiRritiicas oirthe 
question of defendant's - ntgiigence, at negative, 
where none- of her witnetaet swofC' that the-* 
"whistle was not bloWQf ortkat the bell (M Jioi 
ring," and this tettimoiur was met bjr. the posiiiTe 
testimony on the part of the defendant that the 
whistle was blown aad thai the bell did ring. 

Summons in trespass. 

F. A. IVitmer^ Kaufman and Littli for- 
plaintifL 

Voris Auten ani^ Ji F, IVhalen for de- 
fendant. 

March 5th, 191 7. Moser, J. — On the 
1 2th day of June, 191 5, Levi Diehl, the 
plaintiff's husband, waa ridtn^ wtiik hb 
nephew, Theodore Diehl, in air anta^Ifr- - 
ery truck along the public road extenditig:in 
a southerly direction from the- main. hig}i* 
way leading from DanviUe^to.J^oooisbiarg^ 
and crossing the tracks of the^PbflaMphin* 
and Reading Railway Gimpany^ at grade, 
near a small station known as^Groyaflnu 
Theodore Diehl. was operating the car. 
While attempting to pass over this* grade 
crossing the car wasv-stcncks by aapassonfrr 
train, running in an easterly vdmotioairocn 
Danville toward Ruperts at a high rate of 
speed, and both men wefe kilfcd: l^e 
plaintiff seeks to recorer- in' thitcactiiMi f^r- 
the damage she 8U9tained1))rthe4bss of her 
husband. 

The trial was^ proceeded' with' to^ the* 
ordinary conclcisionr. The- question as' t» 
whether or not the-defenddnt'war'gyilty'of* 
a want of due^carenmder thetrrrcum^aaees, 
as well -as the inqtriry^ as ttr wh^tUer or*not 
plaintiffs decedent was 'gmlty. of contribtr- - 
tory negligence were* duly submitted tcrthe* 
jury. The jury rendered a Arerdtct-inrfivor^ 
of the defendant. After the chlirge proper ^ 
had been delivered to the jury the -piaintifPs 
counsel withdrew the points or Tequestr^or< 
charge which had been submitted by tMen. 

The plaintiff has assigned nnmy- reasons - 
why her motion for a new trial ^houM he* 
granted. Not ail of' these reasons were* 
pressed at the argument and tUey wittiiat* 
be here considered seriatwn'. VLkaj of tbemv 
in reality, complain x>f the action of ^he jury; 
This action was unfdrtunate^O'thexause-t>f 
the plaintiff, but we can seenogood reason^ 
why fault should be found ivith thennerdicti 
or the work of the jury criticised^ The* 
defendant's failure to have given the proper- 
warnings, under the ctrcomstanees, wouM' 
have been its default under the condittotis 
disclosed. That the engine nnnr Uew^^ the' 
whistle of the engine at the wfiisth-boerd,^ 
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thr accustomed place to give trrossing warn- 
ings, and that the bell of the locomotive was 
rung and sounded from the whistle board to 
the crossing where the accident occurred 
was shown and proved by a decided prepon- 
derance of the testimony. There was also 
ample testimony to sustain a conclusion that 
the automobile was not stopped as it ap- 
proached the crossing but proceeded at a* 
high rate of speed from the turn near the 
school house, some considerable distance 
away, to the crossing and upon the. track 
directly in front of the train, thus violating^ 
the duty to stop, look and listen. 

We fail to see how the plaintiff's rights 
were prejudiced in the slightest degree by 
the court saying to the jury that the testi- 
mony of the plaintifE's witnesses relating to 
the blowing of the engine whistle at the 
whistle board and the ringing of the bell as 
the train approached the crossing ivas nega- 
tive testimony. Not any of the said wit- 
nesses swore that the whistle did not blow 
or that the bell did not ring. Nor did they 
say that they were looking or listening for 
some such signal by whistle or bell, as was 
the case in Kuntz v. Railway Company, 206 
Pa. 162, and other decisions cited by the 
plaintifiF. 

We have reviewed the reasons assigned 
by the plaintiff with considerable care and 
find nothing therein which in our judgment 
warrants the granting of a new trial. The 
sufficiency of the warning given, under the 
circumstances, was for the jury. The sur- 
rounding conditions that prevailed at the 
time and place of the accident, the conduct 
of the defendant's employees, as well as the 
conduct of the plaintiff's decedent and all 
others who were immediately implicated in 
the unfortunate drama, were all clearly pre- 
sented, explained and discussed before the 
jury, thus enabling that body to pass intelli- 
gently upon the facts in the case and to 
consider clearly the issue involved. It was j 
for the jury to say from the testimony, what 
obstructions interfered with the view-of the 
plaintiff's decedent; what precautionary 
naeasures should have been observed by him 
as he approached the track; what crossing 
alarms should have been given by the de* 
fendant under the prevailing conditions. 
These matters were all made clear to the 
jury and the rules of law applicable to the 
case were sufficiently discussed by counsel 
and explained by the court to enable the jury 
to pass intelligently upon every feature of 
the claim and to arrive at a verdict with a 



clear understanding, of the rightsrof tbt*^ 
parties aad the questions at issue. 

We are not convinced tliat there was- 
error in the court's aaswer to the defend? 
ant's reqMest for charge^ Some of the 
points might have been answered more fully 
but it is impracticable to comment upon 
every phase* of. a proposition, in connection, 
with each point submitted. Such a require- 
ment would lead to endless discussion and 
would tend' to confCise or obscure rather 
than to elucidate. Froman examination of 
the testimony and the record it willclearly 
appear that the court was fully justified id 
its answers to defendant's requests which 
were grounded upon the evidence; nor do 
we think there is error of sufficient tn^vity 
in^ any part of the charge to warrant the^ 
granting of a new trial. 

The plaintiffs motion* for a new trial is 
hereby overruled and an exception noted. 



C. P. of MdDtgomery Co. 

Borough of NorristowD y. Paleo. 

Borough Ordinances — Licensing J unk DmbI- 
ers. 

The Boroogb of Norristowo eoaotedia&ordi- 
nance, requiring "each person, partnerthip^ asso- 
ciation or corporation, engaged jaahe buying..and. 
selling of junk, rubber, rags, rope, scrap iron, 
brass, lead, copper or other metal, commoniy 
known as junk dealers, to pay-an annual Jieeose 
fee of Ten Dollars.'* The defendant was con« 
victed before a Justice of the Peace of engaging 
in the business of junk dealer in said Borough 
without first obtaining a* license permit Thc-^ 
justice imposed a penalty of ten dollars. Uppii 
certiorari, Heij), that the proceedings must be af- 
firmed. 

The ^supervision over junk d«akrs iaJIt withofc 
the police power of the State because this pow«r 
embraces all manner of wholesome aad reason- 
able laws, statutes and ordinances, not tepugnant 
to the Constitution, which the Legislature may 
judge to be for the gpod and welfare of the- Com- 
monwealth and of the objects of the same. The 
State has the inherent right to protect health', life 
and limby individual liberty- of > aedon>- private^ 
property and the legitimate use thereol.and-to 
provide generally for the-safety and welfare of 
its people. 

Certiorari* 

Henry M, Brownbofk ffu plaintifi; 

Irvin P, Knipe for defendant. 

September 18, 191 7. Swartz, P. J. — 
The Borough of Norristown enacted an or* 
dinance requiring*' Each person, partatrship, 
association or corporation engaged in the- 
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buying and selling of junk, rubber, r^gs, 
rope^ scrap iron, brass, lead, copper or other 
metal, commonly known as junk dealers, to 
pay an annual licence fee of ten dollars." 

The said ordinance also provided for the 
collection of a penalty before a justice of the 
peace, from any person who engaged in 
said business without first obtaining such 
license. 

The defendant was convicted, before the 
said justice, of engaging in the business of a 
junk dealer in the Borough of Norristown, 
without first obtaining a license permit. 
The justice imposed a penalty of ten 
dollars. 

The defendant sued out a writ of cer- 
tiorari. In his application for the writ he 
alleges that the said ordinance is illegal and 
void and that the justice had no jurisdic- 
tion thereunder, to impose the said fine or 
penalty. 

Numerous exceptions were filed to the 
proceedings, but all were withdrawn, save 
those which attacked the iiuthority of the 
borough council to enact the ordinance in 
question. 

That the defendant engaged in the busi- 
ness of a junk dealer, failed to take out a 
license and incurred the penalty imposed can 
not be gainsaid, if the borough had the 
power and authority to enact the said ordi- 
nance. 

A junk dealer is one who buys and sells 
old metal, rope and rags. 

The defendant conducts his junk business 
at No. 603 Sandy Street, in the Borough of 
Norristown. 

That the Commonwealth has the right 
under the exercise of her police powers to 
regulate the business of junk dealers is well 
established; Com. v. Mintz, 19 Pa. Superior 
Ct. 283. 

In this case the constitutionality of the 
Act of April II, 1899, P. L. 37, relating to 
keepers of junk shops was involved. The 
court said : 

"The regulation of this class of dealers is 
within the police power of the state, and the 
legislative judgment, in prescribing rules 
and imposing penalties, in conducting such 
a business, is to be made effectual by the 
courts, unless it is clearly in violation of the 
constitution." * * ♦ **The business of 
keeping a junk shop or second-hand store 
is a proper subject for legislative control. 
Such a business appeals to the necessity and 



cupidity of the needy and criminal classes in 
furnishing a market for unsaleable articles." 

The supervision over junk dealers falls 
within the police power of the state, because 
this power embraces all manner of whole- 
some and reasonable laws, statutes and ordi- 
nances,' not repugnant to the Constitution 
which the Legislature may judge to be for 
the good and welfare of the Commonwealth 
and of the subjects of the same. The State 
has the inherent right to protect health, life 
and limb, individual liberty of action, private 
property and the legitimate use thereof, and 
to provide generally for the safety and wel- 
fare of its people. The regulation of junk 
dealers and junk shops falls within the legi- 
timate exercise of the police power of the 
State to secure the welfare, safety and pro- 
tection of its people, 8 Cyc. 874; McQuillin 
on Municipal Ordinances, sections 428, 429 
and 430; Powell v. Pennsylvania, 127 U. 
S. 678. This police power is exercised in 
prescribing regulations for the good order, 
peace, health, protection, comfort, conveni- 
ence and morals of the community. 

It is well known that keepers of junk 
shops require supervision inasmuch as thieves 
and receivers of stolen property often resort 
to such places to pledge or otherwise dispose 
of their ill-gotten gains; Marmet v. State, 
12 North Eastern Rep. (Ohio) 471. Such 
regulations and supervisions are especially 
necessary in cities and populous communi- 
ties. Norristown is a borough but, has the 
population of a city. 

The power to enact a statute or ordinance 
under the exercise of the police power neces- 
sarily embraces the power to impose a license 
fee or penalty to enforce the regulation. 
Without such power the purpose of the 
ordinance would be defeated and its benefits 
would be lost to the community. 

The contention of the defendant that a 
junk dealer follows a legitimate business 
and is, therefore, not subject to any police 
regulation or supervision, can not be sus- 
tained. His judgment may be sound, but it 
must yield to the legislative mind upon the 
question unless he can point to some provi- 
sion of the Constitution that is violated. 
To refuse recognition of this legislative 
power is to make tiie individual judgment 
superior to that of the Legislature; Com. 
v. Kevin, 202 Pa. 29; Penna. R. R. Co. v. 
Ewing, 241 Pa. 590. 

If the State may enact such a police regu- 
lation, then the question arises, whether the 
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borough is invested with the authority to 
pass a valid ordinance of like effect. 

The brief submitted by the borough solici- 
tor fully and ably supports the affirmative 
answer to this inquiry. 

That the State may delegate police powers 
to municipalities, can not be fairly ques- 
tioned. The doctrine is firmly established 
and now well recognized, that the Legisla- 
ture may expressly or by implication delegate 
to municipal corporations the lawful exer- 
cise of police power, within their boundaries. 
The measure of power is subject to the 
legislative discretion ; 28 Cyc. 693. 

. ''The Legislature may, in the exercise of 
its police power, empower the authorities of 
a mnnicipality to make such rules and regu- 
lations as they shall deem necessary for the 
good order of the municipality, to regulate 
its roads, streets and common sewers, to pro- 
tect the citizens in their persons and property, 
and to promote the public health and to 
ordain penalties for the violation of such 

regulations and collect the same;" Com. 
V. Shafer, 32 Pa. Superior Ct. 500, cit- 
ing a long line of cases in support of the 
text. 

The Borough of Norristown was char 
tered and created by a special enactment o^ 
the Legislature, passed March 31, 181 2, P- 
L. 255. Section 6 declares: 

"That it inay be lawful for the town 
council ♦ ♦ ♦ to enact such by-laws 
and make such rules, regulations and ordi- 
nances as shall be determined by a majority 
of them, necessary to promote the peace, 
good order, benefit and advantage of the 
said borough." 

This power so granted was repeated in 
the later Act of April 2, 1831, P. L. 389, 
Section 5. 

The Act of April 7. 1845. P. L. 328, 
followed and declared in Section 9, that 
"All ordinances ordained and enacted by 
the town council of the Borough of Norris- 
town, for the good government and order 
of said borough, ♦ ♦ ♦ shall have the 
same force and effect as if enacted by the 
Legislature of the Commonwealth." 

Power to enact ordinances to promote the 
peace, good order, benefit and advantage of 
the borough, supplemented by the declara- 



tion that ordinances for the good government 
and order of the borough shall have the 
force of Acts* of the Legislature, bring the 
authority conferred within the power known 
as "the general welfare clause." This 
clause is frequently interpreted as granting 
the power to pass all ordinances which are 
necessary to the good order and well being 
of the municipality; 28 Cyc. 705. It was 
so interpreted in Borough of Warren v. 
Geer^ 117 Pa. 207. Ifnvas there said, that 
this clause "confers a power that is very 
broad indeed, and practically includes what- 
ever conduces to the benefit and advantage 
of the borough and would seem to restrict 
the limitations upon the exercise of those 
which require ordinances to be reasonable 
and not in conflict with the state or federal 
constitutions." 

This case also intimates that without the 
enactment of the general welfare clause, in 
favor of the borough, the municipality pos- 
sesses the necessary authority to pass the 
ordinances under the common law power 
incident to all boroughs and public munici- 
pal corporations. 

The objection to the ordinance that it is 
unreasonable can not be sustained. The 
presumption is in favor of its validity. 

Our attention was not directed to any 
matter that can be regarded as a substantial 
objection to its enforcement. It is not an 
attempt to collect a tax, under the guise of 
a police ordinance. The annual license fee 
of ten dollars is no more than a fair com- 
pensation for the services necessary to grant 
a permit under a proper investigation and 
for the reasonable supervision of the busi-' 
ness by municipal officers. Unless the 
amount of the license is manifestly unrea- 
sonable, the court will not adjudge it a tax; 
McQuillin on Municipal Ordinances, Sec- 
tion 409. 

As already shown, it is both the right 
and duty of the municipal anthoritics to 
regulate the business of a junk dealer or 
junk shops, in the interests of the welfare 
of the citizens and because of the well 
known fact that the place of business so 
often becomes a resort for the disposal of 
goods dishonestly obtained. 

The Commonwealth also recognized the 
temptation it offers to minors to engage in 
practices that develop criminals. It accord- 
ingly enacted a law intended to remove, or 
at least to lessen this temptation. 

The exceptions are dismissed and the 
judgment of the justice is affirmed. 
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Huyett T. Huyett 



Divorce — Cruel and Barbarous Treatment 
— Indignities to Person, 

Cruel and barbarou s treatment as a ground 
for divorce consists of such conduct in one of the 
married parties as to render further cohabitation 
dangerous to the physical safety of the other, or 
create in the other such reasonable apprehension 
of bodily harm as materially to interfere with the 
discharge of marital duties. 

Neglect by wife of household duties, indiff- 
erence, bad temper, nagging, jealousy and refusal 
to have sexual intercourse are not such indignities 
to the person of a husband as will entitle him to 
a divorce. 

Report of master in divorce. 

A/. Bernard Hoffman for libellant. 

June 23, 191 7. Endlich, P.J. — The 
conscientious and painstaking master to 
whom this case was referred has recommend- 
ed the dismissal of the libel at the costs of 
the libellant. The latter is asking for a 
decree of divorce notwithstanding that re- 
commendation. The cause of action averred 
is cruel and barbarous treatment and indig- 
nities to the person. The proofs show that 
early in the married life of these parties, in 
1898, the respondent, being of a jealous 
disposition, began to charge the libellant, a 
physician, with being too. intimate with his 
female patients, young girls as well as mar- 
ried women, and recklessly accused him of 
infidelity with these patients, even in their 
presence and in the presence of visiting rela- 
tives, humiliating him and and injuring his 
practice of medicine by causing such patients 
to withdraw from his care and treatment. 
These disputes arising in connection with 
the libellant's general practice led him to en- 
gage in the special work of eye, ear, nose 
and throat treatment, which he is at present 
pursuing. The respondent became indiffer- 
ent towards the libellant, slovenly about the 
kitchen, and whenever the libellant had a 
confinement or a gynecological case to treat 
she would refuse to act towards her husband 
as a wife should and to have intercourse 
with him. On many occasions she would 
not speak to him. Libellant became ill by 
reason of this treatment affecting his nervous 
system. Of this state of facts the master in 
his report says: — 

''An examination of the entire testimony 
fully justifies a finding that the respondent 
was an extremely jealous and petulant wo- 
man, and bad though her conduct was, it at 



no time measured up to the statutory re- 
quirements, supported by the authorities, as 
to what constitutes cruel and barbarous 
treatment and indignities to the person. 
What cruel treatment consists of is: '* Such 
conduct in one of the married parties as to 
render further cohabitation dangerous to the 
physical safety of the other, or create in the 
other such reasonable apprehension of bodily 
harm as materially to interfere with the dis- 
charge of marital duties. * * ' Neglect 
of household duties, indifference, bad tem- 
per, nagging and jealousy are not such in- 
dignities to the person of a husband as will 
entitle him to a divorce; and as to the alle- 
gation that the respondent refused to have 
sexual intercourse with the libellant, it is 
sufficient to refer to Johnson v. Johnson, 31 
Pa. Super. Ct. 53; Pratt v. Piatt, 38 id. 
551. * * The testimony exhibits a state 
of domestic infelicity, but it does not present 
a case of cruel and barbarous treatment by 
the wife of her husband, or indignities to 
his person, which rendered his condition in- 
tolerable and life burdensome within the 
meaning of the statute. To entitle a libellant 
to a divorce it is necessary for him fully to 
sustain by the testimony the cause as set 
forth as the grounds thereof and no other.*' 
A careful review of this record as return- 
ed by the master has satisfied us that deposi- 
tions of I'the witnesses amply sustain his find- 
ings of fact, and the decisions cited by him 
his views of the law resulting therefrom. 
Nor does the decision of the Superior Court 
in Ponthus v. Ponthus, 66 Pa. Super. Ct. 
257, published since the master's report was 
filed, declare any different doctrine. It was 
there ruled that in a divorce proceeding by 
the husband for cruel and barbarous treat- 
ment and indignities to his person, each of 
these constituted a distinct ground of di- 
vorce ; that it was not indispensable to es- 
tablish both of them ; but that one, if suffic- 
iently made out, was enough to justify a 
decree. Here the finding of the master is 
that neither the one nor the other is ade- 
quately proven by the testimony. It further 
appeared in that case that the wife had, not 
on rare occasions, or merely privately, but 
persistently and in the presence of their as- 
sociates, accused the husband *'not only of 
conduct most disgusting and degrading, but 
of crimes, the punishment of which woidd 
have been imprisonment for long terms," — 
the charge niade being, as intimated by the 
court, of such a character that it did not feel 
warranted in repeating them. Under th 
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drcumstances it was held that it was not 
necessary, as assumed by the master in that 
case, for the husband to prove express malice 
in the wife's assertions. No such require- 
ment was made by the master in this case. 
Indeed, the case cited, carefully scrutinized, 
seems to be entirely eonsistent with the dis- 
position recommended in the present one. 

The report of the master is approved 
and the libel dismissed at the costs of the 
libcllant. 



C. P. of Lackawanna Co. 

Live Stock Ins. Co. t. Patterson. 

Appeal nunc pro tunc —Laches, 

Where a defendant in a suit before a justice of 
the peace fails to take an appeal within twentv 
days, and depositions show that he had notice of 
the case on the return day of the summons and 
made no effort to appeal until after execution 
issued, he is guilty of laches and an appeal nunc 
pro tunc will be refused. 

Rule for an appeal nunc pro tunc. 

C. A, Battenburg for rule. 

Price^ Price £5f Price^ contra. 

January 2nd, 191 7. Edwards, P. J.— 
Waiving the question of our jurisdiction to 
entertain the motion for relief in this case, 
we conclude that the defendant, upon the 
merits of his contention, is not entitled to 
have an appeal nunc pro tunc. He claims 
that he was misdirected bv the alderman, 
and that in consequence of the misdirection 
he failed to take the necessary steps to pro- 
cure an appeal. The depositions show no 
misdirection ou the part of the alderman. 
Defendant himself testifies as to what hap- 
pened in the alderman *s office on the return 
day of the summons. According to his tes- 
timony he told the alderman that *'he had 
notice of a case there.'' The alderman, after 
going back to the desk, said: "I will tell 
you the easiest way out of this is to take out 
an appeal, and there will be nothing 6i it.*' 
Defendant proceeds thus: *'So I thought 
to myself I am wasting time running around 
here ; and when I don't owe the people any- 
thing, 80 I didn't go right there again; it 
slipped my memory, and I didn't do any- 
thing more until this man," etc., referring 
to the execution. This statement, if it 
proves anything, proves a suggestion of an 
appeal, rather than any misdirection on the 
part of the alderman. As to the allegation 
that there was nobody present on the return 



day representing the plaintiff, we find that 
it is not sustained. The evidence of the 
alderman is specific on this point. Mr. Bat- 
tenburg, the attorney, was present, and Mr. 
Dean, the secretary, was sworn, the defend- 
ant being in default. 

The only conclusion we can reach in this 
case is that the defendant has been guilty of 
laches. He has not exercised that diligence 
necessary to secure the preservation of his 
right of appeal. It is true, as was stated in 
Mcllhaney v. Holland, 1 1 1 Pa. 634^ that 
'^il without fault of his a party desiring to 
appeal from a judgment of a justice of the 
peace is prevented from so doing by the act 
of the latter, an appeal may be allowed 
nunc pro tunc, if asked for in reasonable 
time." However, in the case at bar, the 
defendant was not misled. He simply for- 
got the case until his memory was revived 
by an execution. 

The rule is discharged. 

ORPHANS' COURT 



Frey's Estate. No. 2. 

fVills — Devise of Income — Bankruptcy — 

Sale of Interest, 

F. devised the "remainder of the share of each 
child" to his executors "in trust • * • the in- 
come as it accrues to be paid to each child * * * 
and at the death of either child the principal shall 
go to his or their then surviving children." One 
of the legatees becoming bankrupt, the trustees 
sold her interest and the auditor distributing the 
accumulated income in the hands of the trustee, 
awarded the same to the purchaser. Exceptions 
being filed to such award, Held, that the excep- 
tions must be dismissed. 

Ni> improvidence on the part of the legatee and 
no inability to manage her business affairs, being 
shown, the only intent of the testator appears to 
have been to provide a safe investment by his ex- 
ecutors of about one-half of the legatee's share, 
paying the income to her and the principal to her 
children. 

He used no technical language that would pre- 
vent his daughter from assigning her income as 
it accrued and there was nothing said by him, so 
far as the will divulges, that would indicate that 
he was averse to her prospective husband sharing 
in the benefit of the accrued income. 

Frey's :Estate, 25 York Legal Record 141, fol- 
lowed. 

Exceptions to Auditor's report. 

For a previous construction of this same 
will, see Frey*s Estate, 25 York Legal 
Record 141. 

When the account there ordered to be 
filed was finally confirmed, V. K. Keesey 
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was appointed auditor to distribute the bal- 
ance in the accountant's hands. To hk re- 
port, exceptions were filed. 

R, P. Sherwood for exceptions. 

Niies £5f Neff^ contra. 

November 5, 191 7. Ross, J. — The facts 
in this case have all been agreed upon and 
are attached to the auditor's report. 

They are in part as follows: 
■ The decedent died September 7th, 1882, 
leaving .a will, which was duly probated, 
providing inter alia, that at the death of his 
widow all his estate, not specifically devised 
or bequeathed, shall be divided between his 
children, Benton S. Frey, Emma Eisenhart, 
Mary Frey and the living children of a de- 
ceased daughter, who had been married to 
E. Myers, in equal shares. Then in the 
following language : '*Twenty-five thousand 
($25,cxx>) dollars of the share of my estate 
herein devised and bequeathed to each of my 
daughters and to my son respectively, on my 
wife's death, including the house and lots 
devised to them respectively, shall be at the 
absolute disposal of each daughter and of my 
said son. • But the remainder of the share of 
each daughter and of my son, shall be held 
in trust by my executors, anl by them in- 
vested in the registered loan of the United 
States or of the State of Pennsylvania, and 
the income as it accrues, paid to each daugh 
ter and to my son respectively so long as 
they shall respectively live. 

'*At the death of either daughter or of my 
said son, the principal shall go to her or his 
then surviving children, and if the son or 
daughter so dying shall leave no surviving 
children, then the said principal shall go to 
my heirs in the shares they would be en- 
titled to receive under the intestate laws." 

Under the facts agreed upon it is evident 
that at the time the testator made his will, 
he knew that Mary Frey, one of the daugh- 
ters named in the will, was engaged to W. 
T. Nelson. It is also a fact that she after- 
wards married the said W. T. Nelson, and 
that two children were born and are now 
living." 

Mary Nelson, nee Frey, on March 13, 
1909, was adjudged a voluntary bandrupt 
by the District Court of the United States 
of America for the Middle District of Penn- 
sylvania, and subsequently a trustee in bank- 
ruptcy sold the interest of said bankrupt in 
the said trust fund at public sale to Harry 
E. Frank ; which said sale was duly confirmed 
by said District Court, and said trustees 



conveyed to said Harry E. Frank all of said 
bankrupt's interests therein. 

The surviving testamentary trustee, Ker- 
win L. Eisenhart, filed his account of said 
trust in the Orphans' Court of this county, 
showing, inter alia, a balance of income in 
his hands of $976.58. 

That account was absolutely confirmed 
by this court and at the request of all inter- 
ested parties the said Kerwin L. Eisenhart 
was discharged and the Security, Title and 
Trust Company of York, Pennsylvania, was 
appointed trustee under the will. 

The said Eisenhart paid over to his suc- 
ceeding trustee, the Security, Title and 
Trust Company, the said balance of $976.58, 
and this balance was distributed by the au- 
ditor appointed by this court, after deducting 
expenses of the audit, to Harry E. Frank, 
the said purchaser of the interests of Mary 
Nelson at the said public sale of the trustee 
in bankruptcy. 

Before the Auditor, Mary Nelson claimed 
the said balance, and alleged as the founda- 
tion of her claim that the money should 
come to her as it was money which accrued 
for her under the hereinbefore quoted pro- 
vision of hrr deceased father's will, which 
she contends, through her attorney, created 
a ''separate use trust," and also contends 
that if it was not willed as a "separate use 
trust,'^ the provision of the will amounts to, 
and is a provision which created a,"spend- 
thrift trust." 

The claims seems to have been strenu- 
ously urged before the Auditor whose re- 
port to this Court indicates the extraordi- 
nary care and study with which he has 
analyzed the rather complex history of the 
trust funds in question. 

After a careful reading of his report and 
a tedious study of the authorities, the Court 
agrees with his conclusions. 

A study of the will and the surrounding 
circumstances at the time of the execution 
of the will, fails to discover any indication 
that the testator had any intention of mak- 
ing an independent provision for his daugh- 
ter Mary. It is rather apparent that he 
desired to keep the bulk of his accumula- 
tions in the Alexander Frey blood after it 
had served and benefitted his then living 
descendants by invoking the intestate law, 
in the event of the death of his immediate 
descendants without issue. 

He used no technical language that 
would prevent his daughter from assigning 
her income as it accrued and there was 
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nothing said by him, so far as the will 
divOlges^ that would indicate that he was 
averse to her prospective husband sharing in 
the benefit of the accrued income. At the 
time the will was executed it was settled 
law that the husband would be entitled to 
its benefits; Torbet v. Evans, i Yeats 
432; Evans v. Knorr, 4 Rawle 72; Heck 
v. Clippinger, 5 Pa. 387. 

It is not necessary to add anything to the 
Auditor's very comprehensive report in ex- 
planation of his rulings on both branches 
of this case. 

That the provision in the will is not a 
spendthrift clause, has been clearly decided 
by this Court in an opinion rendered by the 
late Judge Bittenger; Frey's Estate, 25 Y. 
L. R. 141. In that opinion is cited the 
case of Kunkel v. Kemper, 32 Pa. Sup. Ct. 
360. Those cases plainly illustrate the 
principles,, which we think, are applicable to 
the contentions now advanced by the claim- 
ant. 

The exceptions filed by Mary Nelson to 
the report of the Auditor are dismissed and 
the report is hereby confirmed. 



O. C. of 



Delaware Co 



Wells' Estate 



Decadents* Estates — Decedents' Debts — 
Claim for "Nursing — Family Relationship 
— Presumption of Gratuitous Service — 
Contract— ^Burden of Proof, 

Where a sister lives with a brother under a 
promise that he would give her a home, and 
while she is thus living with him he becomes ill, 
the sister is not entitled to compensation and a 
claim against the brother's estate will not be sus- 
taiqed. 

In such case a statement by the brother that he 
wanted the sister to have something, is not sufflci- 
cnt to establish a contractual relation. 

Where services are rendered there is an im- 
plied contract to pay for them, excepting in case 
of parent and child, or where a condition of fam- 
ily relationship is shown to have existed. 

Family relationship is such living together in a 
common abode, that services may reasonably be 
expected by the recipient to be gratuitous, and 
may also be considered by the giver to be without 
the expectation of compensation. 

Exceptions to report in estate of Moses 
Wells, deceased. 



fV. C, Alexander for exceptions. 

Garrett E, Smedle.y, contra. 

March 14, 191 7. Broomal, J. — The 
auditor has allowed a claim of Mary J. 
Burk against the decedents' estate, amount- 
ing to one hundred and sixty-four dollars, 
and this is excepted to. It appears from 
the auditor's report that the claimant is a 
sister of the decedent. She came to live 
with him five years before his death, under 
a promise that he would give her a home as 
long as he lived. While thus living with 
him, and after he became sick, she perform- 
ed services for him by giving him his medi- 
cine, taking care of his room, sitting up with 
him at nights and attending to the com- 
mode. . These services extended from Feb- 
ruary I, 1913, to March i, 19 14, less two 
weeks, and again from March«24, 191 4? ^^ 
May 24, 1914. Evidence was submitted 
tending to show that during the first period 
these services were reasonably worth three 
dollars a week, and that during the second 
peried, one dollar per week. The decedent 
died on December 29, 191 4. There was 
evidence that upon an occasion, date not 
given the decedent said he wanted the 
claimant to have something, but this is noth- 
ing more than an expression of an intention. 
It is no evidence of a contract ;Gerz's Exrx. 
V. Demarra's Exors., 162 Pa. 530. Th.e 
decedent by a codicil to his will, dated May 
24, 1904, bequeathed to the claimant one 
hundred and fifty dollars, and by another 
codicil, dated February 17, 1913, he revoked 
it. It may be that the declaration that he 
wanted the claimant to have something was 
while this bequest was in force. If so, the 
revocation was a change of intention. There 
was no evidence of any demand by the 
claimant to the decedent for payment for 
these services. 

It is a general rule that claims against 
decedents' estates should be critically scruti- 
nized. In Carpenter v. Hays, 153 Pa. 
432, it was said by Justice Mitchell, "Claims 
against, a dead man's estate, which might 
have been made against himself, while liv- 
ing, are always subjects of just suspicion 
and our books from Graham v. Graham, 34 
Pa. 475, to Miller's Estate, 136 Pa. 249, 
are full of expressions by this court of the 
necessity of strict requirement of proof and 
the firm control of juries in such cases." 
In the absence of proof of any express con- 
tract, this claim must rest upon the im- 
plied assumpsit arising upon proof of the 
performance of the services. The relation 
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of the parties does not rebut the presump- 
tion, except in the case of parent and child ; 
Gerz's Exrx. v. Demarra's Exrs., supra. 
Or where a condition of family relationship 
is shown to have existed ; Shuhart's Estate, 
154 Pa. 230; Evans* Estate, 60 Pa. Supr. 
Ct. 83. As to a family relationship, the 
burden of showing it was upon the deced- 
ent's estate ; Casky v. Cineavy, 60 Pa. Supr. 
Ct. 87. What is meant by family relation- 
ship as distinguished from family kinship is 
such a living together in a common abode, 
as that the services might reasonably be ex- 
pected by the recipient to be rendered gratu- 
ituously, and might likewise be considered 
by the giver to be given without the expecta- 
tion of compensa^tion. 

This is not the case of a domestic servant, 
where wages are presumed to have been paid 
as they are earned in accordance with the 
rule announced in McConneirs Appeal, 97 
Pa. 31. The claimant was a sister of the 
decedent, and her services were those of a 
nurse. Such person is not a domestic ser- 
vant; Ranninger's Appeal, 118 Pa. 20; 
Lewis* Estate, 156 Pa. 337; Davies* Estate, 
60 Pa. Supr. Ct. 360. 

The pivotal question therefore is> were 
these services gratuitous. The pertinent 
facts from which this question must be solv- 
ed are these. Those in her favor are, she 
rendered the services to an invalid brother 
who received them. The decedent said he 
wanted her to have something. The auditor 
who heard the witnesses has approved her 
claim. The facts against her are, she was 
an inmate of the decedent's abode, without 
charge, having made her home with him for 
several years. She was not paid for any of 
her services. She made no demand for 
compensation at the end of her periods of 
service. She made no demand of the deced- 
ent in his lifetime. 

The evidence to support such claim should 
be clear, distinct and convincing; Winnings 
v. Hearst, 17 Pa. Supr. Ct. 314; CouIston*s 
Estate, 161 Pa. 161. 

The conclusion is irresistible that when 
the claimant, making her home with her 
brother, without charge, performed the 
kindly offices for her invalid brother, which 
constitute the services for which the claim 
is now made, she did so without expectation 
of compensation, and that while the deced- 
ent thought that neverless she ought to be 
compensated he did not think so to the ex- 
tent of carrying such thought into execution. 

We therefore sustain the exception. 



Martin's Estate. 

Will — Construction — Children of Deceased 
Brothers and Sisters, 

Testator bequeathed the residue of his estate 
"to my brothers and sisters,or their heirs, in equal 
shares, the child or children of any deceased 
brother or sister to take by representation of his, 
her, or their parents.*' The auditor distributed 
the fund to the surviving brother and sisters and 
to the children of a deceased brother and sister. 
Held, that exceptions filed to his report roust be 
dismissed. 

The contention that the testator meant to give 
his estate only to the child or children of such 
brother or those sisters who were living at the 
time he executed his will cannot be sustained. 

A study of the whole will and the language 
used by the testator impels the conclusion that 
the testator did not intend to exclude the childreo 
of any of his deceased brothers or sisters frum 
the share which their deceased parent would 
have been entitled to had they survived him. 

Exceptions to Auditor's report. 

R, P, Sherwood for exceptions. 

F, K, Kersey, contra. 

November 5th, 191 7. Ross, J. — In his 
will the decedent provided inter alia as fol- 
lows: "And after the'payraent of all col- 
lateral inheritance taxes upoa all moneys 
hereinbefore given and bequeathed to any 
person, or for any purpose whatsoever, I 
direct each of said trust companies to pay 
the balance of the moneys belonging to tny 
estate which shall then be in their hands, 
and which I intend shall be the whole of my 
estate not hereinbefore especially bequeathed, 
to my brothers and sisters, or their heirs> in 
equal shares, the child or children of any 
deceased brother or sister to take by repre- 
sentation of his, her, or their parents." 

The will was executed January 12th, 
1912. 

The testator died December 31st, 1913. 

At the time of his death there survived 
him, Ida Livingston, Kate Peters and Sarah 
A. Martin, sisters, and Samuel H. S. Martin, 
a brother. 

One of the decedent's sisters, Malinda 
Miller, died in 1904, leaving to survive her, 
two children who are still living, namely, 
Martin M. Miller and Leah Catharine 
Miller; and one brother, David Martin, 
died January 2nd, 1 910, leaving to survive 
him six children, who are still living, 
namely, Beatrice Snyder (nee Martin), 
Austin Martin, Walter Martin, Ralph D. 
Martin, Beulah £. Martin and Lucy £. 
Wilson (nee Martin). 

The exceptions are dismissed and the 
report of the Auditor is hereby confirmed. 
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Before the auditor the three surviving 
sisters and the one surviving brother claimed 
all the residuary estate, contending through 
their attorney, that they, and they only, 
were entitled thereto, in exclusion of the 
*'child or ehildren of any of the deceased 
brother or sister of the decedent." 

The auditor found that, . **the testator 
clearly intended that the residue of his estate 
should be paid to the same persons who 
would have inherited it had he died intestate, 
leaving no widow, issue or parent, that is, to 
the surviving brothers and sisters and the 
children of any brothers and sisters who had 
predeceased him, the latter to take their de- 
ceased parents' share,'* and he accordingly 
awarded the balance on the account, after 
deducting the costs of audit. 

The ruling of the auditor is the subject 
of the exceptions on the part of the surviv- 
ing brother and sisters of the deceased. 

They now contend that the testator in- 
tended by his will to give all the residue of 
his estate to the brothers and sisters who 
survive him, and none of it to the children 
of any of his deceased brothers and sisters. 

The able attorney who argues to sustain 
the exceptions says that the direction in the 
will that, "the child or children of any de- 
ceased brother or sister to take by represen- 
tation of his, her or their parents,'* must be 
construed that the testator meant^ "only the 
child or children of that brother or those 
sisters who were living at the time he exe- 
cuted bis will." We cannot agree with the 
counsel in that interpretation. A more rea- 
sonable, just and equitable interpretation 
was rendered by the auditor. 

The language used in the opinion rendered 
by the Supreme Court in the case of Sorver 
V. Berndt, 10 Pa. 214 (cited by the auditor) 
is applicable here, "It is doing no violence to 
the will to construe 'or* as *and,' and it was 
doubtless used in that sense by the testator." 
The analysis by the auditor of the language 
used in the will is entirely reasonable and 
his conclusions do not violate any of the es- 
tablished rules for the construction of wills. 

A study of the whole will and the lan- 
guage used by the testator impels the con- 
clusion that the testator did not intend to 
exclude the children of any of his deceased 
brothers or sisters from the share which 
their deceased parent would have been enti- 
tled to had they survived him. The logic 
of the Auditor's report fully demonstrates 
this conclusion. 

An exception is hereby entered for the 
exceptants, if they desire it. 



O. C. of Allegheny Co. 

Hunkley's Estate. 

Descent and Distribution — Husband's Life 
Estate— Wife Without Kin— Charitable 
Uses — Failure of — Act of April 8, /SjJ, 
P. L. 313. 

Where a married woman devised her real 
estate to her husband for life with remainder to 
charitable uses, and died without issue or known 
kindred, and the charitable uses failed, the hus- 
band took a fee simple estate and on his death it 
descended to his heirs. Section 12 of the Act of 
April 8, 1833, P. L. 313, prevented its escheat to 
the Commonwealth. 

Exception to accountant's report. 

f/. R. Phillips for accountants. 

Clarence Burleigh t Jr., and Diamond EjT 
Zach arias for heirs. 

July 7, 191 7. Miller, J. — The ques- 
tion is the right of a husband's heirs, he 
being devised a life estate, to take land in 
fee in the absence of heirs or known kindred 
of the wife. 

The decedent died January 28, 191 4, 
testate. By her will she devised to her hus- 
band her real estate for life, "and after his 
death to be sold by my executors hereinafter 
named, and the proceeds of such sale to be 
equally divided between the St. Paul's 
Orphan Asylum at Crafton and the German 
Roman Catholic Orphan Asylum of Alle- 
gheny County/' with power after the hus- 
band's death in the executor to sell for the 
purpose named; and also with direction, 
should a reasonable offer for said real estate 
be received during the lifetime* of her hus- 
band, that the executor should sell, in which 
case the husband should receive one-half of 
the purchase price in lieu of his life estate, 
the other half to be divided as directed by 
the previous portion of the will. 

The husband, Frank Hunkley, died April 
7, 19 1 6. The real estate had not been sold 
during his life; after his death, the executor 
sold the same, filed his account thereof, and 
the balance for distribution is the proceeds 
of said sale. 

The decedent died within a day or two 
after the making of her will. She left no 
lineal descendants, father, mother, brother, 
sister, nephew or niece, nor any other known 
kindred, excepting her husband. 

At the audit of her husband's estate his 
heirs or kindred were fully set forth and 
their names are offered as distributees in this 
estate. 

The purpose for which the land was to 
be sold failed, by reason of the death of the 
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.testatrix within thirty days, as provided by 
Section ii of the Act of 1855, P. L. 332. 
As she made no provision for her residuary 
estate and as the charitable institutions 
named cannot take, she died intestate as to 
this real estate and the parties entitled 
thereto must be ascertained under the intes- 
tate law, and, if there be none, the fund 
must escheat to the Commonwealth. 

Section 10 of the Act of April 8, 1833, 
provides: '*In default of known heirs or 
kindred competent as aforesaid, the real 
estate of such intestate shall be vested in his 
widow, or, if such intestate were a married 
woman, in her surviving husband, for such 
estate as the intestate had therein ; and in 
such case, the widow shall be entitled to the 
whok. of . the personal estate absolutely/' 
Section 12 of the same act provides: *'In 
4efauh of ^11 such known heirs or kindred, 
widow or surviving husband as aforesaid, 
jtbe real and personal estate of such intestate 
shall go to and be vested in the Common- 
wealth by escheat." 

It will be observed that Section 12 pre- 
vents the escheat of an estate, if there was a 
surviving spouse; and that Section 10 vests 
the estate of the intestate in the surviving 
spouse in default pf known heirs or kindred. 

In^Broadtop Cpal ^ Iron Co. v. Riddles- 
burg jCo^i & If^n Co.^ 65 Pa. 435, it was 
decide^ that wjier^ one died seized of land; 
int^tatf,^\Y^^bu| issue or known collateral 
kindred) leavii^g a jiyidoWj the land passed 
to her under Seqtion 10 of the Act afore- 
said. Under thi$ authority and the further 
doctrine in Luf berry's Appeal, 125 Pa. 513, 
and Mudersbaugh*s Estate, 131 Pa. 278, 
the fund should be awarded to the personal 
representative of Frank Hunkley's estate; 
but as his estate \)2ls bee;i audited, debts paid 
and his next of kin ascertained, there seems 
no necessity for awarding it to his personal 
represenjtative. Therefore, it may be de- 
creed to his kindred as shown in the audit 
of his estate, directly. 



O. C. of Delaware Co. 

King's Estate. 

ff^ills — Construction of Will — Bequest of 
Money in Bank. 

Testatrix bequeathed by one clause in her will 
specific portions of sums deposited in three banks 
which she named, to a sister and a nephew, and 
in the same clause willed, "and the remainder in 
the banks to my brother." She had funds deposit- 
ed in two other banks. Held, that the brother 
took only the balance in the three banks specific- 
ally named in that clause. 



Exceptions to auditor's report in the estate 
of Mattic H. King. 

Robinson, Marsh EjT Kauffman for ex- 
ceptions. 

fV. C. Alexander, contra. 

May 9, 191 7. Broom ALL, J. — ^Thc only 
question which is pressed to the attention oi 
the court is whether the construction which 
the auditor gives to the sixth clause of the 
will of the decedent is correct. 

This clause is as follows; "I give and be- 
queath of my money now lying in the Phila- 
delphia Saving Fund, Seventh and Walnut^ 
The Western Saving Fund, Tenth and 
Walnut, and the Union Trust Company^ 
Chestnut Street, Philadelphia, to-mysister, 
Georgie E. Windle, of Seattle, Washington, 
five htindred dollars, and to my nepheiy 
Robert Henry Windle, of Seattle, Washing- 
ton, son of George E. Windle, the sum of 
two hundred and fifty dollars, and the re- 
mainder in the banks to my brother, Robert 
Palmer Metz." 

At the date of the will, the decedent had 
on deposit in the three banks named about 
thirteen hundred and fifty dollars and had 
on deposit about twenty-one hundred and 
fifty dollars in the Real Estate Title Insur- 
ance & Trust Company and the First Penny 
Savings Bank. The exceptant contends 
that the remainder referred to in the will 
includes these moneys. The aud:tfor did 
not agree with him, and in this conclus- 
ion, we think he is right. 

In this sixth clause the testatrix starts ofiF 
to dispose of the moneys in the three banks 
named. She says, *'of my money now lying 
in" naming three banks she bequeaths two 
legacies amounting to seven hundred and 
fifty dollars. This leaves a remainder. 
There is no other remainder suggested than 
the remainder in the three bank$ after de- 
ducting seven hundred and fifty dollars. 
j This is the remainder which she bequeaths 
in the same clause in the words, '*and the 
remainder in the banks to my brother, 
Robert Palmer Metz.'* 

We therefore enter the following decree: 

It is ordered, adjudged and decreed that 
the exceptions to the auditor's report be dis* 
missed ; that the auditor's report be confirm- 
ed ; and that distribution be made in accord- 
ance therewith. 
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QUARTER SESSIONS 

Q. S. of Lackawanna Co. 

Com. v. Boero. 

Constitutional Law — Title of Acts —Ex- 
pressing Subject in Title — Possession of 
Ferret — /let igiS, P. L. 146. 

Section 9 of Act April 21, 1915, P. L. 146, prO' 
hibiting ihe breeding or selling of ferrets, or 
having such animals in possession, except by 
liceoic from the State Board of Game Commis- 
sioners, and providing penalties for the violation 
thereof, is strictly and closely germane to the 
subject matter of the act at expressed in the title, 
and is therefore not in violation of Section 3, 
Article 3, of the constitution. 

Appeal from sumuiary conviction. 

Geo. W. Maxey, District Attorney, for 
Commonwealth. 

Taylor EsT Leivis^ for Defendant. 

Edwards, P. J., July 2, 191 7. — Dcfcnd- 



I 



that the title should be a complete digest of 
the contents of the act. It is sufficient ii it 
fairly and clearly gives notice of the subject 
matter so as reasonably to lead to an inquiry 
into the body of the act. 

There are several other states that have, 
in substance, the same restriction that Penn- 
sylvania has as to the titles of acts of assem- 
bly. We notice the simple language used 
in the constitution of New Jersey: "To 
avoid improper influences which may result 
from intermixing in one and the same act 
such things as have no proper relation to 
each other, every law shall embrace but one 
object, and that shall be expressed in the 
title." The Iowa constitution requires that 
"every law shall embrace but one object, 
which shall be expressed in its title.** The 
provision in the Maryland constitution is 
that "every law enacted by the legislature 
shall embrace but one subject, and that 
shall be described in the title." We refer 
to these constitutional clauses froni the 
states named because the courts of these 



ant was convicted before an alderman of the 

city of Scranton on a charge of "having in ! states, in several decisions, emphasize the 
his possession a ferret without first having inquiries: Does the title embrace one sub- 
obtained a license from the Board of Game' i5^^°"'>'^ Is that subject clearly expressed? 



And are the provisions of the statute^ in its 
several sections, incidental and germane to 



CTommissioners of the Commonwealth." 

There are no facts in dispute. It is ad- ! the subject and upon matters properly con- 
mitted on behalf of defendant that he was nected therewith? 



in possession of such an animal and that he 
had no such license. 



The title of the act now under considera- 
tion is as follows : 

•*An Act for the better protection and 



The only defense suggested is that section preservation of game, game quadrupeds and 
nine, of the Act of April 21, 1915. P- L. | game birds in Pennsylvania, and prescribing 
146, passed for the better protection and I penalties for violations of its several pro- 
preservation of game, etc., is unconstitu- visions." The act co.ntains twelve sections 

^. I , ^t ^.1 ' ^ . ^i ^. I and is comprehensive m its scope. It pro- 

tional because the title gives no notice that • ,.,.^ . \ c j •<. ■ -l \\, 

. ■*- . , . hibits hunting on ounday ; it prescribes the 



being in possession of a ferret is unlawful. 
There is no question about the law appli- 



open season for wild turkey, grouse, pheas- 
ant, quail, raccoon, bear, deer, etc., etc. ; it 



cable in such a case. The title of a bill, ' provides that certain sales of game are un- 
bcing intended to give notice of the pro- lawful that no one can hunt for wages or 



posed legislation, must express the purport 
of the Act with sufficient definiteness to 



hire, that game shall not be shipped by 
parcel post, express, freight, etc., except 
under certain conditions, and it has several 



notify those who may be affected by thejo^her provisions properly relating to the 
Act of its real purpose. Where the title subject matter expressed in the title. It is 
imports one subject, while the bill itself the ninth section of the act that defendant 
shows a different subject to be its purpose, ' claims is unconstitutional. This section 
the title is misleading, and the Act is un-' reads as» follows: 

constitutional; Rogers v. Manufacturers*; "That from and after the passage of this 
Improvement G>., 109 Pa. 109. In fram-|act, it shall be unlawful for any person in 
ing the title of an Act of Assembly, there ; this Commonwealth to breed or sell ferrets, 
is a danger of being too minute and circum- \ or m any manner to offer to sell ferrets, or 
t'antial ; and, along this line, we have many to have such animals in possession, except 
cases which decide that it is not necessary by virtue of a license to be issued by the 
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Board of Game Commissioners of this Com- 
monwealth; which 5aid license may be 
issued by the Board of Gatme Commission- 
ers, upon application made by any person, 
and the payment of twenty-five dollars upon 
the part oi a dealer of or dealer in ferrets, 
and one dollar upon the part of such person 
as may desire to own a ferret without breed- 
ing same. Each and any person violating 
any provision of this section shall, upon 
conviction, be liable to a penalty of twenty- 
five dollars for each ferret bred for sale, 
sold, or in any manner ofiFered for sale or 
had in possession, contrary to the provisions 
of this section. Each and every ferret 
found in possession of any person in this 
Commonwealth contrary to the provisions 
of this section shall, upon conviction of such 
person or his acknowledgment of guilt, be 
immediately destroyed by any officer of the 
State whose duty it is to protect the game 
and wild birds of this Commonwealth ; and 
it shall be the right of any citizen of the 
Commonwealth to kill a ferret when found 
at large and beyond the control of its 
owner.*' 

It seems very clear to us that the pro- 
vision as to ferrets, the breeding of ferrets, 
or having ferrets in one's possession, is 
strictly and closely germane to the subjeet 
matter of the act as expressed in the title. 
An act for the better protection and preser- 
vation of game would be incomplete with- 
out some provision relating to ferrets. Every 
huiiter knows this. And everybody know- 
ing anything about wild game, or interested 
in the wild life of field and forest, would 
reasonably expect to find such a provision 
in such an act of assembly. 

The appeal is dismissed. 



Q. S. of 
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Schuylkill Co. 



Com. v. Walburm 



Divorce — Sup fort of Children. 

The duty of supporting, maintaining and edu- 
cating children rests upon the father and during 
the lifetime of the father the mother is not bound 
to support the children. 

The husband remains liable for the support of 
his minor children where he and his vrife volun- 
tarily separate and he consents that the children 
live with the mother or where the wife leaves 
him on good cause. But, it is otherwise where 
the wifeTeares without sause taking the children 
with her. 

When the father and mother ire divorced and 
the mother marries taking with her her children 
by her divorced husband, the stepfather is entitled 



to the services of such children and obliges him- 
self to support, maintain and educate such 
children. 

When a child \n deserted by both parents the 
primary responsibility for its support rests on the 
father. 

Af, H. S picker for Commonwealth. 
Roscoe R. Koch for Defendant. 

September. 1917. Koch, J. — The pros- 
ecution in this case is based upon the infor- 
mation of Mary Miller, the grandmother of 
Margaret Walburn, aged four years, a 
minor child of the defendant. The child's 
mother is a daughter of said Mary Miller. 
Mr. and Mrs. Walburn were married in 
December, 191 1 and Margaret was born in 
May, 19 1 3. The Wal burns did not get 
along very well together, owing to the hus- 
band's suspicions of his wife*s infidelity and 
he left her in September, 1912. She prose- 
cuted htm for non-support in 1914, and, at 
the May Sessions of that year, we directed 
him to pay to his wife the sum of Eight 
Dollars per month, intended to be for the 
support of the child. In June, 19 14, the 
defendant began proceedings in divorce on 
the ground of his wife's adultery and obtain- 
ed a decree of divorce in October, 191 4. 
The divorced wife married again about five 
weeks ago and her child, Margaret, has 
been living with its grand-mother, the prose- 
cutrix, ever since. The defendant does not 
want to support the child, because he claims 
he is not its father and also because its 
mother has married again and has had con- 
trol and custody of the child from the date 
of its brrth. 

A child having been begotten and born in 
lawful wedlock is presumed to be legitimate 
and no sufficient evidence to overcome that 
presumption was made to appear in this 
case. The statutory law of this state makes 
it obligatory upen parents to support their 
minor children and it also provides the 
means of compelling a husband and father 
to support his wife and minor children. 
Primarily, the duty of supporting, main- 
taining and educating children rtsts upon 
the father; and, during the lifetime of the 
father, the mother is not bound to support 
the children; 29 Cyc. 1606; Henkcl's Es- 
tate, 13 Superior Court 337-343. 

A husband remains liable for the support 
of his minor children where he and his wife 
voluntarily separate and he consents to the 
children living with the mother, or where 
the wife leaves him for good cause. But it 
is otherwise where the wife leaves without 
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cause taking the children with her; 29 Cyc. 
1607. 

In this case, the child is rather unfortun- 
ate for it virtually now stands deserted by 
both of its parents, and we cannot compel 
its stepfather to support it. Had the step- 
father admitted Margaret to his home 
when he married her mother, he might be 
responsible for her maintenance and sup- 
port. Chancellor Kent says in the Second 
Volume of its "Commentaries on American 
Law," page 192, that, if a stepfather takes 
his wife's children into his own house, he is 
then considered as standing in loco parentis 
and is responsible for the maintenance and 
support of the child so long as it remains 
ivith him, for by that act, he holds the 
child out to the world as part of his own 
family. In Lantz vs. Frey and wife, 14 
Pa. 201, "The defendant intermarried with 
the femiale plaintiflF*s mother, after which 
the child went to reside in the family of her 
stepfather^ .until she herself married. By 
thjs arj'ang^ment, . the defendant stood in 
Iqco parent^, and was responsible for the 
main^ri^nce and education of the child so 
long as she continued to reside with him; 
2 Kent, Com. 192 ; Stone vs. Carr, 3 Esp. 
Cas. I ; Cooper vs. Martin, 4 East 76.** 

The assumed relation of father by a step- 
father entitles him, on the one hand, to the 
services of his stepchildren and entitles them, 
on the other, to their support and education 
without remuneration; Dufty vs. Duflfy, 
44 Pa. 402. A stepfather cannot recover 
for maintaining his stepchild unless he can 
prove a contract with the guardian ; Ruck- 
man's Appeal, 61 Pa. 251. In Douglas' 
Appeal, 82 Pa. 173, Mr. Justice Sharswood 
said, ''The opinion of the court in PufiFy vs. 
Duffy, 8 Wright 402, is direct to the 
point — that when a stepfather takes his 
stepchildren to reside with him as one of his 
family, while the one cannot claim for ser- 
vices, the other is precluded from compensa- 
tion for expeniitures." But a stepfather is 
under no legal obligation to support a step- 
child after the death of the mother; 
Brown's Appeal, 112 Pa. 18. 

In Filler vs. Fitler, js Pa, 50, the wife 
of Fitler deserted him and took her child 
with jicr. The husband later obtained a 
divorce on the ground of desertion and the 
mother brought an action of assumpsit for 
money expended in supporting and main- 
taining the child. The father was able and 
willing to receive and support the child and 



it was held that the wife was, under the 
circumstances, not entitled to recover. The 
court said, "While she kfceps it, on such 
grounds, she has no claim for compensa- 
tion.*' When the divorce was granted no 
order was made respecting the custody of 
the child. 

In the case before us> the child appearing 
to be deserted by both its pareota^ I have 
no doubt that the primary responsibility for 
its support, under such circumstances, now 
rests on the father. 

The defendant is therefore directed to 
appear in open court to hear and receive 
whatever order the court may then conclude 
to make in the premises. 



mm » 



COMMON PLEAS 



C. P. of Nortl^uniberland Co. 

Boroulh of Sunbury v. Northomberknd 
County Gas and Electric Company. 

Equity -Equity Jurisdiction — Public Set'^ 
vice Company — Municipal Light Con^ 
tract. 

Where the subject matter of a suit between a 
borough and a light company it a contraet where* 
in it it provided that *'tt it mutually agreed by 
and between the partict hereto, for themselvet 
and their and each of their succettort and atti^nt 
that this contract shall go into effect on the thir- 
tieth day of January, A. D. one. tboutaod nine 
hundred and eleven and thai! expire on the diif- 
tteth day oi January, A. D. one thoutand nine 
hundred and sixteen: provided, however, that 
the borough may at its option renew thtt contract 
for another period of five yeart from the thirtietk 
day of January, A. D. one thputand nin^ hundred 
and tixteen, under the terms and conditions 
hereof/' HelD) the word "renew" as used in the 
contract should be couftnicd to mf an> "to con- 
tinue," or "extend." 

Where the borough elects to t xercii^ its optica 
to renew, no additional contract or writing is 
necessary to continue in force the provisions of 
said contraci. 

In such a case the jurisdiction of the Equity 
Court is not ousted by the Public Service Act 
of July 26, 1913, P. L. 1174, 

Bill in Equity. 

Motion to dismiss the bill. 

/. P. Carpenter for plaintiff. 

7. Fred, Schaffer for defendant. 

MosBR, J. — In this case the jurisdiction 
of the court is challenged by the defendant 
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who contends that the plaintiflF has no con- 
tract wifh the defendant, and that the ques- 
tion raised by the pleadings is one of service 
by a Public Service &)rporation over which 
thp Public Service Commission has exclusive 
jurisdiction. In the agreement between the 
parties it is provided : **Third. It is mutu- 
ally agreed by and between the parties lieri- 
tor, for themselves and their and each of 
their successors and assigns, that /this con^ 
tract sbtill go into efiFect on the thirtieth day 
of January, A. D. one thousand nine hun- 
dred and eleven and shall expire on the 
thirtieth, day of January, A- D. one thou- 
sand nine hundred and ^sixteen; provided, 
however that the borough may,, at its option. 
renew this contract for another period ot 
five years from the thirtieth day of January, 
A. D. one thousand nine hundred and six- 
teen, under the terms and conditions 
hcreqf." 

On the 26th day of May, A. D. 19 16, 
tteS^^forough Council of the fiorough of 
Sunb^y parsed the -following resolution: 
"Vy^erca^, the Borough of Sunbury has the 
opHcJn, under s^aid ixin tract, to renew the 
samV for mother period of five years from 
the date of the expiration of said contract, 
vizp January 30, 191 6, now, therefore, be 
it^Tetolved that .the Borough of Sunbury 
Will and doth hereby^ elect to exercise its 




of th]e Bordogh CodnciL Vras; served upon 
the president o! the NorthumbfcHand County 
G^s & Electric Company, the successor to 
the Edison Electric Illuminating Company, 
and was accepted by him on the 28th day of 
January, 19 16. ; ;' -^ * 

^ • • ' . . ' 

• Thus the contract between ^the patties to 
thi? action that went into effect on the 
thirtieth day of January; AlD. 1911, has 
l?een in force continuously , fi'Pp^ tlirnce hith- 
erto. It was the evident intention of the 
parties that the word renew was used in the 
iigreement, and was understood by them to 
have been used to mean ^'continue" or *^ex- 
tcnd." jf 

The understanding of both parties was 
that if the Borough desired, the identical 
contract might be continued for an addition- 
al five years. There was no thought of 
another or a new ag^reement of writing be 
ing entered into. The particular contract 
Wat to continue in force ; the pi^rtieC had no 
other additional contract in contemplation. 



The right to renew or extend was an inte- 
gral part of the contract itself and when the 
option was exercised the identical contract 
was continued for a period of five years; 
Harding v. Sccley 148, Pa. 20. 

In this case the question is not one of 
service by a public service company which 
gives the Public 'Service Commission exclus- 
ive jurisdiction. ' In the case of Bellevue 
Borough V. The Ohio Valley Water Com- 
pany, 243 Pa. 114, it was held that aeon- 
tract as to water rates which was indeter- 
minate or unlimited as to time was not 
binding in the face of the declared statutory 
policy of the law that the Public Service 
Commission shall have power to inquhe in- 
to' and determine the reasonableness of rates 
in all such cases. In the discussion the 
court say: "It is argued however, and 
with much force, that there is an existing 
contract between the borough and the wa- 
ter company fixing the rates, to be charged, 
and that the courts are always open to pro- 
tect the contractual right of the parties on 
one side, and to enforce their obligations on 
the other. This is tVue, and if there was a 
valid binding contract in the present case, 
it would be necessary |to sustain the conten- 
tion of appellants.'' In our view of the 
case at bar there has been a valid binding 
contract in force since January 30, 1911, 
and it is the contractual rights of the part- 
ies that the court is asked to inquire into, 
to conserve and to adjudicate. The juris- 
diction of the Equity Court is therefore not 
ousted by the act creating the Public Service 
Commission. As was said by the Court in 
Bethlehem City Water Company v. Beth- 
lehem Borough, No. 2, 253 Pa. 333, at p. 
337, '*The Public Service Act of 1913, P.L 
1374. by Article V, Section 29, expressly 
states, * Except as herein otherwise provided, 
nothing in this act contained shall anyway 
abridge or alter the existing! rights of action 
oi* remedies in equity or under the common 
oi- statutory law oi the Commonwealth, it 
being the intention that the provisions of 
this act shall be cumulative and in addition 
to such rights of action and remedies.' " 

In view of the conclusions hereinabove 
disclosed and the authorities cited we see no 
merit in the defendant's contention that the 
court has no jurisdiction in the plaintiff's 
bill. We therefore direct that the case be 
put on the equity trial list to be disposed of 
in accordance with law and the prescribed 
equity rules. 
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Metzel v. Metzel. 

Divorce — AUowanct for Counsel, Fen,, 

Where the admitted . aikl Komroverted iicife 
make it incumben^iiof.itbC retpondeot to justify 
her desertioirriijB iK^o^tki^. the facta set forth in 
her answer, she ii entitJed to ao order compel l- 
KDgthe libellantto contribute to the expense of 
the trial which bltt^iSctiiin has made incumbent 
upon the respondent. 

Rule 'to sttow cause -why an order for 
allmpny and' counsel fees shoul^^ not be 
made, < 

fVnlt^r fi. Hays for rule. 



J, Edgar Sjnall^ contra. 



.i'i 



.^\ 



*The factar agreed ar^ as follows: 

1. The respondent is ndw, and has been for 
some years past, a milliner by trade, and is at the 
pr^ent time employed as such in the City of 
York, Pennsyhrania, and earns wages of eight 
dollars per week. 

2. The libellant, at the time of instituting the 
action, was employed by the American Chain Co. 
in the City of York, Pennsylvania, at an average 
wage of eleven dollars per week. Since tt^e icr- 
stitution of the action, the libelhint has beep 
drafted into the military service of (he United 
States, and in such service will receive the'^^um of 
$30.00 per month) he being now in training at 
Camp Meade, in the State of Maryland. 

3. The respondent holds title to three buifdipg 
lots situate in Manchester Township, York Coun- 
ty, Pennsylvania, purchased since the marriage 
of the parties for $24,700, $197.00 thereof having, 
been paid by the lihellant. 

4. The hoiisehold furniture of the pariic«, 
purchased for about $400.00, was paid for in this 
proportion: $275.00 bv the iibellniit, and $125.00 
bv the , res poti dent. Ip oftiM>f»*»t:;it».e jninth of 
November, 1915, the respondent- sold a portion of 
said household furnltnre dnd retained the proceeds 
thereof. 

5; The parties hav^rno chitdren, and since, 
November, lyi 5, thi respondent 'has been supr 
porting her>elf exciusivelv by her u\)fti earnings, 
having received no support from the libellant. 

fThe answer set forth the'following facts: 

2. The respond'eiVt denies that tm or about the 
'3j'd day of Auf^ust, 191 5, or at any otber.time, 
she 'deserted the libellant, and ahe denies that 
she by absented herself from his habij^ait^oix con- 
trary to his wishes or without his consent, or 
witBout T^asonaSie cause. 

t 3. -^Ttie ^pondtnt avers that from the time of 
her marriage if ith the libellant until about April, 
1914, the parties lived and co-habited in the City 
of York, Pennsylvania, but that the respondei^t, 
at her husband's request and in order to supple- 
ment his earnings, continued to work at her trade 
of milliner, and in large t>arjt supported herself. 
Since about ' November, 19 1^ the libellant has 
paid the respondent but occasional sums toward 
her support, never more^than ten dollars in any 
one month. 

4. In about the month of April; 19141 the libel- 
lant accepted a position in the City of Hagers- 



Ruling of the Court. 

Novcinbcr 19, 1917. Ross, J. — The 
admitted facts in this case% and the facts 
that have been controverted by the libel 
and the answcrf of the respondent to the 
libel, are matters that necessarily enlist the 
careful study of the presiding judge. 

The respondent has asked for jury trial 
a^ter having denied many of the material al- 
legations contained in the libel. We do not 
think that ui^dcr the existing state of afiairt 
alimony can be allowed her, but we do con- 
clude, af t^r a careful consideration of the 

town, Maryland,- where he then moved, leaving 
the respondent in the City of York, Pennsylvania, 
to continue in her own employment. Tne libel- 
lant continued his occasional payments toward 
the respondent's support and maintained corres- 
pondence with her. This separation was in ac- 
cordance with the express wish oi the libellant. 
In June» i9i4,> the. respondent paid a visit to 
the libellant att-Hagerstown. Some tin.e later 
the libellant secured employment in Mart'.nsburg, 
West Virginia, and in August, 1915, the respond- 
ent visited the libellant there and pleaded with 
him to provide a home for them in Martinaburg. 
The. libeliam refused, urging that his carninge 
were not sufficient to make that possible. From 
then until November 4, 191 s^the^ libellant and the 
jespondent continued to correspond with each 
other. During this interval, the libellant made 
but one remiftjuce and (hat oi ten dollars or less, 
toward the respoTidcnt's support. 

5. Ot\ about November 4, 191 Si the respondent 
received her last letter from the libellant. In 
that letter the libellant acknowledged tha* he had 
been gaihy of marital infidelity and remarked 
that if she, the respondent, knew the truth, she 
would not care to '/live with him nor to have her 
name associated ^ith his. Shortly thereafter, 
the respondent went to Martinsburg, West Vir- 
ginia, again to see her husband, but could not find 
him and learned that he had left there and his 
whereabouts were unknown. 

6. The respondent afterward learned, and 
here avers, that during the period from August, 
1915, to November, 1915, the Hbellant at divers 
tin>es had been guilty of adultery with a person 
or persons to the respondent unknown, »nd that 
the libellant on certain occasions introduced tlie 
said person as his, the libellant's wife, in order to 
avoid suspicion and to conceal the identity of his 
paramour. 

7. From November 4, 191 5, until now the libel- 
lant has contributed nothing toward the support 
of the respondent; he has at no time offered a 
home to the respondent; he has never requested 
her to live with him, nor has he comm micated 
with the respondent either directly or ir directly. 
In fact, since November, 19 15* the respon lent has 
not known the vvhereabouts of the libell: nt until 
recently, when he made his appearance in the 

ict^ of York, Pennsylvania, and instit jted the 
present action. 
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whole situation, that the libellant should be 
ordered to contribute to the expense of the 
trial which his action has made it incumbent 
upon the respondent to resort to. 

The libellant is ordered to pay to the re- 
spondent for counsel fees the sum of $50.00, 
and for expenses to be incurred by a trial 
and the subpoenaing of witnesses, &c.,$25.oo, 
within the next ten days. 



C. P. of 



Allegheny Co. 



Com. ex reL v. Pittsburg Bank for 

Sa\iogs. 

Receiver — Deposit by Insolvent Company — 
Note in Bank — Set-off — Receivers' Rights 
— Debtors and Creditors. 

The receivert of a bank have no rights greater 
than or different from those of the bank itself at 
the moment of the creation of the receivership, 
and those were the rights^-fixed by law, at the 
time the depositor became insolvent, so that a de- 
posit in a bank could not be set-off against a note 
held by the bank, said note not being then due. 

It was immaterial whether the bank went into 
the hands of a receiver before suit entered against 
the bank. The receivers of the depositor were 1 
entitled to dividends awarded other depositors ! 
and exceptions to an auditor's report refusing ^ 
such dividends sustained. 

The mutual rights of debtors and creditors of 
an insolvent corporation become fixed as of the 
day when receivers were appointed. 

The receivers of an insolvent company weie 
entitled to receive a bank deposit as of the time 
of their appointment and this deposit cannot be 
set-off against a note not then due. They were 
bound to pay the note when it becomes due, or 
such dividend as the assets of the company would 
afford. The appointment of a receiver for the 
bank would not change these rights. 

Exceptions to Auditor's Report. 

Horace IV, Davis for petitioner. 

October 25, 191 7. Shafer, P. J. — The 
proeeeding is the distribution by an auditor, 
of the assets of an insolvent bank. The 
facts are simple and are not in dispute. On 
July 9, 191 3, the Somerset Smokeless Coal 
Company, being insolvent, was placed in the 
hands of receivers by the United States Dis- 
trict Court. On that day it had on de- 
posit in the Pittsburg Bank for Savings, 
$11,459.60. At the same time the bank 
held a note of the Coal Company, not then 
due, for $19,000.00. 

Under these circumstances the rights of 
the parties at that time according to the 
rules of law, as correctly stated by the 



auditor, were that the receivers were entitled 
to receive from the bank the deposit and 
bound to pay to the bank the note held by 
it when it came due, or such dividend as 
the assets of the Company would afford. 
This we understood to be conceded by the 
receivers and the bank. It appears from 
the report that the receivers of the company 
demanded the deposit from the bank in 
August, 19x3, and that payment was re- 
fused on the claim that the bank had 
applied the deposit to the note; and that 
the receivers of the company allowed the 
matter to stand in that way without bring- 
ing suit. The auditor seems to put some 
stress upon the fact that no suit was brought 
by the receivers until the failure of the 
bank, but what importance he attributes to 
it is not very clear. We arc unable to sec 
how delay short of six years on the part of 
the receivers to sue could affect their rights 
fixed as of July 9, 191 3. But it is con- 
tended that the subsequent insolvency of 
the bank, and appointment of receivers for 
it, in some way gave the receivers of the 
bank rights against the receivers of the 
Coal Company di£Eereat from what they 
had at any time before. It is plain, how^- 
ever, that the receivers of the bank have no 
rights greater than or different from those 
of the bank itself at the moment of the 
creation of the receivership, and those were 
the rights, fixed by law, on July 9, 1913. 
The fallacy which underlies the auditor's 
conclusion is that the leaving of matters as 
they were by the receivers of the company 
had the same effect as if the Somerset 
Smokeless Coal Company itself had allowed 
the deposit to remain in the bank until after 
the maturity of the note. There can be no 
question that if the Coal Company, not be- 
ing in the hands of receivers, had allowed 
the deposit to remain until maturity of the 
note the bank would have had the right to 
apply the deposit to the note ; but by the 
appointment of receivers for the Coal Com* 
pany the mutual rights of the parties were 
fixed as of that date, and the receivers of 
that Company were incapable of changing 
them, at least by any non feasance. 

We are therefore clearly of the opinion 
that the receivers of the Coal Company are 
entitled to a dividend with other depositors 
on their deposit as it stood on July 9, 19 13. 
The exceptions of the Coal Company are 
sustained and the report is referred back 
to the auditor to make distribution in 
cordance with this opinion. 
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Waltrick's Executor v. Hockensmith. 

Pleadings - Ct rtificate of Def osit — Surviv- 
orship. 

Plaintiff's decedent deposited six hundred dol- 
lar payable to the order of himself or another 
(defendant), and received therefor a certificate 
of deposit. This certificate contained a proviso 
that the money belongs to the payees jointly, it 
being understood that either may withdraw on 
his or her individual order during their joint 
lives, and that anv balance remaining upon the 
death of either shall belong to the survivor. 
After the death of the testator defendant present- 
ed the certificate to the bank and drew the entire 
amount, with interest. Plaintiff brought suit, and 
the affidavit of defense alleged that the statement 
did not disclose a sufficient cause of action, averr- 
ing survivorship and consequent title to the fund 
in question. HbLD, that a motion for judgment 
for plaintiff must be refused. 

The language used in qualifying the general 
certificate of deposit implies an understanding or 
agreement between the parlies at the time the 
money was deposited. In the absence of any ex- 
planation of this agreement, judgment cannot 
be entered upon the proceedings. 

No. 92 August Term, 1917. 

Affidavit of defense raising matters of law 
to plaintiff*s statement of claim. 

Motion for judgment for plaintiff. 

Cochran^ IViUiams EsT Kain for motion. 
F. M, Bortner, contra. 

November 19th, 1917. Ross, J. — The 
first paragraph of plaintiff's statements sets 
forth substantially, that Jerry Waltrick died 
on the 3rd day of March, 191 7, testate; his 
will was probated on the 14th of March, 
1917; the will named as the executors 
thereof, Elmer Duke, Hnrry A. Hocken- 
smith and Guy Waltrick. Guy Waltrick 
renounced his right to act as executor and 
letters testamentary were duly granted to 
Elmer Duke, who is the present plaintiff, 
and Harry A. Hockensmith, who is the 
present defendant. 

The 2nd paragraph recited that **on the 
I3fh day of July, 19 16, Jerry Waltrick de- 
posited his own money to the amount of 
kix hundred dollars ($600.00) in the West- 
ern National Bank*' * * * »< („ (h^ 
City of York" * * * *• and received 
from the said Western National Bank a 
certificate of deposit,'* as follows: 

WESTERN NATIONAL BANK 

Chrtificate of Deposit 

No. 42 1 91 York, Pa., July 13, 1916. 

The amount deposited in this account be- 
longs to the payees jointly, it being under- 



stood that either may withdraw on his or 
her individual order during their joint lives> 
and that any balance remaining upon the 
death of either shall belong to the survivor. 

Jere Waltrick has deposited 

in this Bank ♦ ♦ ♦ Six Hundred Dol- 

lars, Dollars, payable to 

100 
the order of self or Harry Hockensmith 

on return of this Certificate properly en- 
dorsed $600.00 

10.50 Chas. H. Emig, 

for Cashier. 

Th'rty days notice must be given for the 
withdrawal of this deposit. 

Interest 3 per cent, per annum if left 6 
months. 

Interest 3 per cent, per annum if left 12 
months. 

Not subject to check. 

[Endorsed] Harry Hockensmith. 

The 3rd paragiaph sets forth in sub- 
stance, that, "After the death of said Jere 
Waltrick, and before the probate of his will, 
on or about March 5, 191 7, Harry A. 
Hockensmith, the defendant, presented the 
said certificate of deposit at the said West- 
ern National Bank, and received thereon 
from said bank, the sum of six h indred 
dollars, and ten dollars and fifty cents inter- 
est thereon, said sum of money beirtg then 
and there the property of the estate of said 
' Jerry Waltrick, deceased, and not the prop- 
' erty of the said Harry A. Hockensmith, and 
! then and thereafter wrongfully and jnlaw- 
' fully converted the said sum of money to 
I the use of him, the said Harry A. Hocken- 
' smith.'* 

' The affidavit of defense does not spccifi- 
I cally deny any of the plaintiff's averments, 
but claims that it **does not disclose a suffi- 
cient cause of action,** ani does not show 
j **any right of recovery in the plaintiff 
against the defendant, for the following 
reasons : 

I **i. The copy of the certificate of deposit 

of the Western National Bank of York, 

Pa., upon which the plaintiff bases bis suit, 

' distinctly shows that Jeiry Waltrick, now 

' deceased, deposited the sum of $600.00, 

I upon said certificate of deposit, payable to 

• the order of himself or Harry Hockensmith, 

, and by special endorsement thereon pi ovided 

that either may draw against it during their 

joint lives and that any balance remaining 

at the death of either should belong to the 

survivor. 
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'*2. That the delivery of said certificate 
by said bank was a delivery to both Jerry 
Waltrick and Harry A. Hockensmith. 

"3. Harry A. Hockensmith having sur- 
vived Jerry Waltrick became the absolute 
owner 9^ the fund of which the certificate 
was the evidence, by operation of the terms 
of the certificate itself, and under the law 
was^ clearly entitled to draw the funds due 
thereon. 

^'4. Plaintiff's statement is in other rc- 
spect3 uncertain and insufficient and the 
allegations in the body thereof do not agree 
with the tenure of the instrument upon 
which the suit is founded, to wit: Said 
certificate of deposit, and as a whole, does 
dot comply with the Acts of Assembly of 
May 14th, 1915/* 

The main inquiries here are, does the 
money in question belong to the estate of the 
decedent? And did the defendant wrong- 
fully and unlawfully appropriate it to his 
own use? 

The plaintiff in his statement filed specif- 
ically charges that the money belongs to the 
estate. If this charge be sustained by the 
evidence, it n)ight become necessary for the 
defendfint to, show that he did not unlaw- 
fully appropriate it' to his own use. 

, . ,The fact that he drew the money from 
the bank by surrendering the certificate be- 
fore he was authorized to act as executor, is 
not explained by the pleadings. He must 
have had possession of the certificate of de- 
posit at the time he drew the money, but his 
right of possession depends upon various 
facts which must be properly shown before 
an intelligent adjudication can be rendered. 
From the statement we must conclude that 
the money wa$ originally deposited by the 
decedent as **his own moneys,'' and that he, 
the decedent^ '*then and there received from 

the said bank/' the certificate of 

deposit in question. 

The statement specifically shows that, 
although the certificate of deposit expressly 
states '*that either may withdraw on his or 
her individual order during their joint lives,*' 
there had been no withdrawal of any part 
of the money deposited during the joint 
lives( 0/ the payees. 

The language used in qualifying the gen- 
eral certificate of deposit implies an under- 
standing or agreement between the parties 
at the time the money was deposited. We 
are not enlightened by the pleadings as to 
the meaning of the agreement. 



If the plaintiflE sustains his specific aver- 
ment that the money in question was the 
money of the decedent's estate, and that the 
defendant wrongfully or unlawfully appro- 
priated it to his own personal use, it would, 
in all* probability, become neces$ar>' for the 
defendant to produce evidence as to individ- 
ual right to the money, and this would 
probably have to be evidence other than his 
personal testimony. 

It is, therefore, evident that no judgment 
can now be entered upon the pleadings. 

Motion for judgment is refused, and de- 
fendant is hereby required to file an addi- 
tional affidavit of defense within -ten days 
from this date. 



Abstracts tf Receat DedsMis. 

Negiigence — Seven Year Old Girl — Man* 
hole— Falling Into — Protection From Dan- 
ger, — Judgment for defendant upon the 
whole record was refused where plaintiff, 
aged seven years, fell into the. manhole over 
underground conduits of an electric light 
company, in that the defendant company 
could not escape liability by showing that 
what it did for the protection of the public 
was that which was commonly done by the 
city or by other persons opening or obstruct- 
ing the streets. The question in the end 
was whether the means employed were 
under the circumstances reasonably safe, 
and this was a question for the jury. — 
Ceronich v. Duquesne Light Company^ 
(Allegheny C. P.,) 65 Pittsburg Legal 
Journal 698. 

Depositions — Reading to Witness — Ad- 
mission. — Plaintiff brought suit for recovery 
of damages for injuries received by being 
struck by ai) automobile, owned and driven 
by defendant, on August 21, 19 16. On 
October 27, 1916, plaintifiF's deposition was 
taken before a Notary Public, counsel for 
both plainti£E and defendant being present. 
Plaintiff died November 4, 1916. At the 
trial the deposition was offered by counsel 
for plaintiff and objected to on the single 
ground that it had not been signed by the 
witness. The objection was overruled. 
Held, on motion for a new trial and judg- 
ment non obstante veredicto, that the de- 
position of deceased plaintiff was properly 
admitted and read in evidence, even though 
it had not been read to or by him after it 
was written out and assented to and signed 
by him. — Smith v. Michie, (Montgomery 
C. P.,) 33 Montgomery Co. Law Rep. 262. 
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C. p. of Lackawanna Co. 

Evans v. Scranton Protective Associa- 
tion et al. 



Association • 
in Office 
laws. 



'Power to Declare Vacancy 
■Misconduct of Member — By- 



Where the by-laws of an association provide 
that action against any member for c induct det- 
rimcBtal to the purposes of its organization shall 
be based upon a charge in writing signed by the 
person or persons making the same, and specify- 
ing offense alleged to have been committed, the 
association has no power, in the absence of such 
specific charge, to declare a vacancy in an office 
for the obvious purpose of ousting the incumbent 
as a penalty for such misconduct. 

Demurrer to return to alternative writ of 
mandamus. 

C. B. Little for plaintiff. 

P. y. Mattes for defendants. 

August 1st, 1917. Newcomb, J. — The 
defendant society and certain of its executive 
officers are sued jointly. In like manner 
they join in the return to the alternative 
writ and no question is raised as to their 
joint liability^ if liable at all. Plaintiff is a 
member of the association in good standing, 
and at the time of the grievance complained 
of was exercising the functions of vice-presi- 
dent by virtue of his election last December 
for the term of one year. Since May 2, 
1917, he has been excluded from the office 
and he sues to test the legality of the society's 
proceedings to oust him. From what de- 
veloped at the argument we ventured to 
believe that the cause of provocation was 
rather trivial ; that to keep it alive would 
only tend to impair the usefulness of the as- 
sociation; and therefore we have made an 
earnest effort to bring about an amicable set- 
tlement of the controversy, though without 
success. 

Plaintiff, with one group of members, in- 
curred the displeasure of another group by 
sending a telegram to membcis of assembly 
at Harrisburg, criticising the form and char- 
acter of a bill pending before the legislature 
in which the association had taken nn active 
interest^ As a measure of punishment the 



association passed a vote of censure on all 
who participated in sending the telegram 
and declared ''the office of vice-president 
vacant for the balance of the term." This, 
as above noted, was on May 2nd, and after 
an unsuccessful effort to have the action re- 
considered, the plaintiff brought this suit in 
which he seeks reinstatement. 

Defendants justify on no specific author- 
ity« either under the constitution or laws of 
the society ; but upon what they regard as 
general and comprehensive power conferred 
by Section i, Article VII, of the by-laws, as 
follows : 

"Should any member of this association 
violate any of its laws or say or do anything 
that may be justly construed as injurious, 
detrimental or hurtful to the purpose for 
which this association has been organized 
and incorporated, charges may be preferred 
against said member or members by any 
member in good standing. If, after liaving 
been notified and given a fair trial, said 
member or members are found guJty of 
charges that may have been preferred against 
him or them, he or they may be dealt with 
in such manner by this association as may 
seem best for its purposes." 

The power thus conferred is certainly 
plenary on its face. The penalty of con- 
viction is limited only by the pleasure of the 
convicting tribunal, and as such gives rise to 
the objection that it is void for unreason- 
ableness. 

The objection is not u ithout merit though 
the proper disposition of the case makes it 
unnecessary to decide the point. The an- 
swer on the other side is that the adminis- 
tration of the law is subject to the *Vule of 
reason," and that would protect the convict 
against any unlawful or oppressive penalty. 

The weakness of that argument is that it 
only serves to emphasize the capricious 
character of the law and thus to reinforce 
the objection. By what standard shall it be 
known when the penalty is within the rule 
of reason ? Who is to determine what 
penalties would conform, and what would 
be obnoxious to the rule? Penal laws are 
not to be enforced by such arbitary sanction. 

But for present purposes the objection on 
that ground may be disregarded. The pro- 
ceeding itself was irregular. Section 2 of 
the same law requires that "all charges 
against a member shall be submitted in writ- 
ing together with the signed name of the 
person or persons making said charges and 
specifying the offense which has been alleged 
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to have been committed. The association 
will then appoint a committee whose duty it 
is to probe thoroughly into all the details of 
said charges and report as soon as possible 
its findings to the association." 

The only thing that can be called a charge 
submitted in writing is a resolution adopted 
by the association on April 27, purporting 
to be ofiFeied and signed by one W. J. Long. 
It is as follows: 

"There has been brought to the attention 
of certain members of this association certain 
facts which have been construed as prejudi- 
cial to the interests of the organization and 
liable to work harm to the best e£Eorts of 
the organization in its attempt to secure re- 
lief from the mine cave menace. 

"Therefore, be it resolved, that this or- 
ganization summon its vice-president, Dr. 
D. W. Evans, to appear before an investi- 
gating committee and make answer to the 
charges that his actions are detrimental and 
hurtful to the purpose of this organization, 
and the said committee be instructed to give 
the vice-president a fair and impartial hear- 
ing and report its findings, together with its 
recommendation to the organization at the 
earliest possible moment. 

"W. J. Long." 

The following day a copy of the resolu- 
tion was sent to plaintiff by Lafontaine, the 
secretary, with request to meet "the investi- 
gating committee" at an hour and place 
designated on April 30th, "to make answer 
to said charges." 

Just what the specific charges were was 
thus left entirely to conjecture. Whatever 
they might have been, the resolution would 
imply that they had been fully "construed" 
at the outset without waiting the result of 
trial and investigation. In judicial pro- 
cedure this would be an anomaly. 

Again, the charges — if any there were — 
could only be tried by a eommittee ap- 
pointed by the association. In a case of this 
kind it is believed the burden of showing 
.the due constitution of the trial court de- 
volves upon defendants, and their averment 
is only that "a committee was appointed 
pursuant to a motion or resolution," etc. 
How the appointment was made is a matter 
about which the return is silent. The 
minutes of the proceedings so far as pleaded 
are equally silent. 

But disregarding also this ground of criti- 
cism, the important defect remains that the 
proceeding was founded on no specific 
charges as required by all analogy as well as 



the quasi statute law of the society itself. 
The defect was not cured by appearance of 
the accused and a contest on the merits. 
The return is at pains to show that he has 
at all times denied the authority of the asso- 
ciation in the premises, and, therefore, the 
proceeding is still open to objection. 

It only remains to be noted that the asso* 
ciation has no power to declare any office 
vacant except to lay ground to elect a new 
incumbent. But that is nothing to this 
plaintiff except as it affects him in person by 
incidentally ousting him, which, no doubt, 
was the principal object aimed at, rather 
than a mere collateral incident to the at* 
tempted vacation of the office. 

On the pleadings the issue is with plain- 
tiff. The demurrer is sustained and judg- 
ment directed to be entered for plaintiff 
with costs. 



Haiidbg v. Heindel. 

Statement — Tort — Capias to Hold to Bail 
— Waiver of Defects. 

Where pUintiff't statement alleges the receipt 
of plaintiff's property by defendant in a lawful 
manner; but further alleges unlawful detention 
or disposition thereof, a writ of capias ad respon- 
dendum in trespass is a proper legal process. 

Where, without any objections to the sufficiency 
or legality of the statement and cause of action, 
defendant enters bail, it is too late to raise objec- 
tions subsequently and make them effective to 
avoid the merits of the cause of action 

The allegation that the plaintiff is not the 
owner of the property alleged to have been de- 
tained, but only a bailee thereof, is one of fact 
which cannot be decided as a question of law. 

No. 93, August Term, 191 7- 

Questions of law raised by an Affidavit 
of Defense. 

V. K, Keesey for plaintiff. 

E. D. Bentzel and C. IV. A. Rochow for 
defendant. 

November 19th, 191 7. Ross, J. — This 
suit was commenced by issuing a writ of 
capias ad respondendum in trespass with m 
demand for bail of two hundred dollars. 
The necessary affidavit of cause of action 
was filed and the defendant furnished the 
bail required by the praecipe and writ. The 
plaintiff's statement of claim was duly filed 
and the defendant first comes into court 
with an affidavit of defense which was filed 
July nth, 1917. By the affidavit of de- 
fence the defendant nuses questions 6{ \$w 
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on which he founds a request for "the court 
to hear and pass upon the same before the 
trial of the case." They are as follows: 

• *i. The writ was not the proper legal 
remedy, but was erroneously and improperly 
issued. The Act of July 12, 1842, P. L. 
339. does not apply to the case as outlined 
by the plaintifiF's statement of claim. * 

'*2. The plaintifi^s statement of claim is 
insufficient in law to sustain the action based 
on the preliminary affidavit upon which the 
writ issued. 

"3. The plaintiflF is not the owner of the 
said motor cycle, but only the bailee thereof, 
and consequently cannot recover either for 
the value of said motor cycle or for damage 
for its alleged detention. 

"4. The plaintiff's affidavit to hold to 
bail is defective and insufficient in law to 
hold the within defendant to bail, because 
there is no allegation in said affidavit that 
plaintiff was the owner of said motor cycle. 



*The plaintiff, Daniel Harding, a minor, suing 
by his father and next friend, flenry Harding, 
claims of the defendant, Perry J. M. Heindel, the 
sum of two hundred dollars on the cause of action 
whereof the following is a statement: 

I. The defendant is alderman in and for the 
Sixth Ward of the City of York, Pennsylvania. 

a. On or about March 3, 19171 the defendant, 
upon information by a certain Clarence C. Uffle- 
man, issued to Thad S. Stroman, Constable for 
the Sixth Ward of the City of York, a warrant 
for the arrest of the plaintiff on a charge of 
larceny by baillee of a certain 7-H. P. "Indian'' 
motor cycle, and also issued to said constable a 
search warrant for the seizure of said motor cycle. 

3. By virtue of the said writs the defendant 
was duly arrested by the said constable, and a 
certain 7-H. P. "Indian" motor cycle of the value 
of one hundred dollars, then in the plaintiff's pos- 
session, was seized by the said constable and 
taken from the plaintiffs possession and delivered 
into the custody of the defendant. 

4, Subsequently, to wit: On March 24, 1917, 
the defendant dismissed the said complaint 
against the plaintiff for want of sufficient evi- 
dence, but unlawfully and contrary to his duties 
in the premises, delivered to the said Clarence C. 
UfflemaiXj or to some other person to the plaintiff 
unknown, the said motor cycle, which had been 
taken from the plaintiff's possession and delivered 
into the defendant's custody. 

5 On May 11, 1917, the plaintiff served on 
the defendant notice in writing of his intention to 
bring this suit upon the cause of action herein set 
forth unless sufficient amends were tendered to 
him by the defendant. A copy of the said notice 
marked "Exhibit A" is hereto attached. 

6. No amends have been tendered to the plain- 
tiff by or on behalf of the defendant. 

7. Therefore, to recover from the defendant 
the value of the said motor cycle, to wit: the sum 
of one hundred dollars, and also punitive or ex- 
emplary damages in the further sum of one hun- 
dred dollars, the plaintiff brings this action. 



The case should therefore be dismissed with 
reasonable costs to defendant." 

Our answer to the first point is, that we 
think the writ used for the plaintiff is a 
proper legal process in a case such at the 
allegations in the affidavit and statement 
disclose; Alexander & Co. v. Goldstein, 13 
Pa. Superior Ct. 518. 

The second and fourth points challenge 
the sufficiency of the statement and afHdavit 
of cause of action. The statement of claim 
seems to have been filed and served upon the 
defendant on the same day the affidavit of 
cause of action was served ; without any ob- 
jections to the sufficiency or legality, he 
entered into the required bail. It is too 
late now to raise those objections and make 
them effective to avoid the merits of the 
cause of action. We are of the opinion that 
the voluntary entering of the bail demanded 
waives the defendant's right to avail himself 
of that which might, and should have been, 
determined by the court before he filed his 
affidavit of defense. 

The third objection raises a question of 
fact which is beyond the province of the 
court to decide as the record now -exists. 

It will therefore be necessary for the case 
to be tried upon the questions raised by the 
statement and affidavit of defence or such 
additional defenses as the defendant shall 
see proper to file within the next ten days 
from this date. 



C. P. of 



Alleghtrny Co. 

Berger v. McCluan. 

Judgments — Opening — For Materials and 
Labor — Evidence — Exhibit. 

A judgment entered on a judgment note given 
in payment of a contract for materials an 1 Tabor 
in the erection of a house will be opened where 
the evidence is conflicting and the facts presented 
are proper for the consideration of a jury. 

A copy of a letter was incompetent as evidence 
where it did not appear that the letter was mailed 
or how it was brousht to the attention of plain- 
tiff, and no demand was first made to h:tve tht 
original produced. Where such an exhibit was 
a part of a deposition taken on a rule to open a 
judgment, the court refused to consider it. 

Sur rule to open a judgment. 
Geo, Y, Meyer for plaintiff. 

Joseph P, Weddell for defendant. 

• 

Haymaker, J., July 18, 191 7.— Judg- 
ment having been entered on a judgment 
note the defendant obtained a rule to open. 
We now have before us the petition of tht 
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defendant, the answer of the plaintiff, and 
the depositions of the parties and their wit- 
nesses. The controversy grew out of a con- 
tract in which the plaintiff, H. O. Berger, 
agreed to do the plumbing work of a dwell- 
ing house being erected by the defendant. 
The plaintiff*s place of business was at 
Homewood in the City of Pittsburgh, and 
the defendant resided in Bellevue, w^here 
the new house was being erected. The 
contract was oral, whereby the plaintiff 
agreed to furnish the material and do the 
work for $455.00, according to the testi- 
mony of the defendant, or for $590.00, as 
claimed by the plaintiff. When the note 
was made it is conceded that the plumbing 
work had not been entirely finished, but the 
extent of the unfinished work is now a mat- 
ter of controversy, the plaintiff contending 
that his contract was nearer completion 
than the defendant is willing to concede. 
The plaintiff undertakes to justify any 
delay on his part by setting up the unbusi- 
ness-like methods of the carpenter or con- 
tractor, while the latter, as well as the de- 
fendant, insists that the work of completing 
the building was . delayed by the plaintiff. 
Thus stood the matter at the time of giving 
the note. Just before the note was made 
the defendant negotiated a loan with which 
to pay the contractor and material men, and 
it became necessary to secure the release of 
the plaintiff and others of their r'ght of lien. 
Up to this time the plaintiff had be^n paid 
only $50.00, but he agreed to and did exe- 
cute the release of liens on payment to him 
in cash of the further sum of $100.00 and 
the delivery of the judgment note in ques- 
tion, which is dated March 23, 191 7, at 
thirty days, for $305.00, and was entered of 
record May 8, 191 7. 

The real question in the case is this: 
Was the note given in full satisfaction of 
the plaintiff's claim for work and materials 
furnished down to that time, and was the 
defendant discharged from further liability 
to complete the job, as he now contends, or 
was it given, as defendant claims, on condi- 
tion that the plaintiff was thereafter to com- 
plete the job according to his contract, 
which note, when paid, was to operate as a 
full payment of the plaintiff's contract price? 
The question grows out of what actually 
took place at the time of giving the note, at 
the defendant's home in Bellevue, on that 
evening. 

There were four persons then present, 
being the plaintiff, Mr. Morton who ac- 



companied the plaintiff, the defendant and 
her husband, all of whom appeared as wit- 
nesses. The testimony of the defendant 
and her husband was to the effect that when 
the note was given on Friday, March 23, 
191 7, and the release of lien executed, the 
plaintiff agreed to return not later than the 
middle of the week following and complete 
his contract, which he did not do, and she 
was obliged to have it done by another. 
The defendant called James J. Coolman, 
who testified that he^ represent inv; the de- 
fendant, wrote a letter to the plaintiff 
requesting him to do the work. That letter 
was dated March 29, 191 7i six days after 
the execution of the note, and just about the 
time the plaintiff was to return and com- 
plete his contract, according to the evidence 
of the defendant and her husband. That 
letter contains the following: « * * 
**You have been paid in full, partly by cash 
and partly by a judgment note. We wish 
to notify you that if the work is not com- 
pleted at once and the completion started 
this coming Monday, April 2nd, 191 7, 
another plumbing contractor will be hired, 
the work completed, and the amount charged 
up to you." 

The letter was offered in evidence, and 
its admission objected to by the plaintiff. 
We do not understand this offer. ' If that 
letter was properly mailed to the plaintiff, 
and if it appeared that he made no reply, it 
would have been of some consequence to the 
defendant's case; but strange to say there 
was no attempt to prove that the letter 
marked Exhibit "A" was a copy of an 
original mailed to the plaintiff, or that any 
notice was given him to produce the orig- 
inal. Coolman is simply asked if Exhibit 
"A" is the paper that he wrote, to which he 
answered "Yes." If Exhibit "A" is the 
letter he sent, in what way did it get into 
the possession of the witness? It it was 
only a copy why did he not so say and fol- 
low up with the proof in the usual and 
proper way ? We will not consider Exhibit 
"A" as evidence in the case. 

The defendant also called Mr. McKis- 
sock, a plumber, who testified that it would 
cost about $300.00 to complete the plumb- 
ing work. There is evidence by the 
defendant's husband that he notified the 
plaintiff to complete the job. In addition 
to the evidence of the plaintiff and Morton 
that the note was given in full settlement 
to that time, and the plaintiff released from 
further obligation under his contract, the 
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plaintiff offers the note in which the defend- 
ant agreed to pay that amount in thirty 
days. He also offered in evidence a mem- 
orandum in writing signed by defendant 
and of even date with the note, which reads 
as follows: * * * "This is to certify 
that I still owe him (plaintiff) $300 bal- 
ance, and he is to surrender a judgment 
note given to him this day for said amount.'* 
As we have said, the evidence of what 
took place when the note was given is about 
equally balanced, and that being the case the 
defendant has not met the burden resting 
on her, unless there are corroborating cir- 
cumstances, or those from which inferences 
may be drawn in corroboration of her posi- 
tion. To meet the effect of the foregoing 
memorandum the defendant and her hus- 
band testify that the defendant told them 
that it was a guarantee that he was to re- 
turn and complete his contract. If the 
contract price was $455.00 as sworn to by 
the defendant and her husband, as against 
the evidence of plaintiff alone that it was 
$590.00, and if McKissock*s estimate of 

$300 is correct, then it is difficult to under- 
stand why the defendant would pay the 
plaintiff $150.00 in cash and give her note 
for $305.00, making in all $455, the exact 
amount of the contract price, and at the 
same time relieve the defendant from all 
further liability. While the question is a 
close one, taking the evidence as a whole, 
and the surrounding circumstances, we feel 
that rather than decide these questions of 
fact it would be better to send the case to a 
jury. 

Therefore, the rule is made absolute. 



Ct P. of 



Potter Co 



Miller v. Satterley. 



Justice of the Peace — Practice (C. P.) — 
Appeals. 

An appeal from the judgment of a justice of 
the peace is not an action "brought in a Court of 
Common Pleas," within the intent and meaning 
of Sec. I, of the "practice act" of 1915, P. L 483. 
The procedure therein provided does not apply 
to such appeals. 

Affidavit of defence raising question of 
law. 



No. 7, December Term, 191 7. 
C. R. Richmond for plaintiff. 
F, D, Acker for delendant. 

August 13th, 191 7. Heck, P. J — This 
case comes into court through an appeal 
from a justice of the peace. Counsel for 
defendant, under Section 20, of the practice 
act of 191 5, has filed an affidavit of defence 
raising questions of law which we are now 
asked to dispose of. Two propositions are 
presented for our consideration. One is that 
the plaintiff does not allege a sufficient cause 
for action. The action is one arising out of 
contract and statement of claim has been 
filed under the provisions of the act of June 
6, 1879. We have examined the record 
carefully, and are of the opinion that a good 
cause of action is set forth, and therefore 
this exception is not sustained. 

The other objection is that no declaration, 
as provided by the practice act of 1915, has 
been filed by the plaintiff. This raises the 
question whether the new practice act ap- 
plies to appeals to the court of common 
pleas from judgments of justices of the 
peace. 

Section i, of the act is as follows: ''Bis it 
enacted, etc., that from and after Jan. 1st, 
1 916, in actions of assumpsit and trespass, 
except actions for libel and slander, brought 
in courts of common pleas ,the procedure 
shall be as herein provided.*' 

It will be noticed that if appeals from the 
justices of the peace are to be subjected to 
this act, it must be by virtue of some rules 
of statutory construction which bring the 
appeals, when perfected, within the meaning 
of the words "brought in the court of com- 
mon pleas.'* The meaning of the word 
"brought" when applied to actions, has re- 
ceived definitions from many courts, as will 
be seen in "Words and Phrases/* Vol. I, 
page 875. We quote a few of these as 
follows : 

"To *bring an action* has a settled custo- 
mary legal, as well as general, meaning, and 
refers to the initiation of legal proceedings 
in a suit.** 

"A suit is 'brought* when in law it is com- 
menced, and there is no significanee in the 
fact that in the legislation of Congress on 
the subject of limitations the word *com- 
menccd* is sometimes used, and at other 
times the word 'brought.* In this connec- 
tion the two words evidently mean the same 
thing, and are used interchangeably.*' 
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The Supreme Court of this state in the different conclusion has been reached. With 



case of McLaughlin v. Parker, 3 S. & R. 
144, in an opinion by Tilghman, C. J., de- 
fines the status of an appeal from a justice 
of the peace when pending in the court of 
common pleas. The opinion states : 

**As there seems to have been son>e doubt 
among the attorneys of the common pleas, 
it is proper they should understand it to be 
our opinion, that the appeal is no more than 
a continuation of the action commenced be- 
fore the justice ; that the same cause of ac- 
tion, and no other, must be prosecuted, on 
the appeal, and that, in order to support the 
judgment in the common pleas, the declara- 
tion must state a cause of action which ac- 
crued prior to the commencement of the suit 
before the justice." 

In the light of this decision and the defi- 
nitions quoted, we do not see how an appeal 
from a justice of the peace can be considered 
as having bren commenced or brought in 
the court of common pleas. Nor do we see 
any reason for straining the construction of 
the practice act that its provisions may be 
extended to appeals from a justice of the 
peace. 

The practice relative to appeals from 
justices, without scarcely any change, has 
been undisturbed for- over a century. It is 
simplicity itself. An appeal that finds itself 
in the court of common pleas is to be tried 
de novo. This is the only provision relative 
to the manner of its disposition. Any fur- 
ther provisions necessary to its proper dispo- 
sition are to be made by the several courts 
of common pleas, each court being at liberty 
to adopt such rules as will be most effective 
in determining the prompt and efficient dis- 
position of the appeals. 

It has always been the policy of the law 



the greatest respect for the opinion of the 
judges who have rendered them, we cannot 
concur in their views. 

For the reasons above stated, the questions 
of the law are ruled against the defendant 
and in favor of the plaintiff, and the case is 
ordered placed upon the trial list without 
reference to the new practice act of 191 5. 



C. P. of 



Lancaster Co 



Shreiner v. Kauffman. 



Replevin — Counter Bond — Lien for Repairs 
— Automobile — Act of April ig^ ^QOi^ 
Sees. 6 and 7, P, L. 8g. 

One who exercises his right to a lien on an 
automobile for repairs and storage, can not give 
a counter bond and retain possession of the same 
in case of replevin by the owner. His claim 1% 
protected by the bond given by the owner. 

Rule t3 strike off bond of defendant. 

B. F. Davis for rule. 

Bernard 7. Myers, contra. 

March 24th, 1917. Hassler, J. — This 
writ of replevin was issued by the plaintiff 
to obtain an automobile in the possession of 
the defendant. The plaintiff gave a prop- 
erty bond, as required by the Act of Assem- 
bly, before the writ was issued. When it 
was served on the defendant he gave a 
counter bond, and was permitted by the 
sheriff to retain possession of the automo- 
bile. The plaintiff subsequently, on Janu- 
ary 13, 191 7, presented a petition to this 
court, asking us to direct the sheriff to de- 
liver over the automobile to him, upon 



which this rule was granted. The reason 
to avoid technicalities in practice before j given why this should be done is that the 
justices of the peace, and it seems likewise defendant's only claim to the automobile is 
to have been the policy of the law to have a lien on it for repairs and storage. The 



the same practice follow appeals from the 
justice of the peace into the court of corn- 



answer concedes the truth of this. The 
question for our consideration is whether 



mon pleas. Every reason is present for the one who has a lien on goods and chattels 
summary disposition of appeals when in the can retain possession of them by giving a 
court of common pleas as existed before the : counter bond when the real owner issues a 



justice of the peace. 

The new practice act does not disclose a 



writ of replevin for them. 

Replevin lies where one claims title to 



clear and definite intent that it should be ^ property, either qualified or absolute, in 
applied to appeals from justices of the peace^ ' goods and chattels, with a right of possession 
and without this, for the reasons given, we when such goods and chattels are in thepos- 
hold that appeals are not subject to the new session of another. One having a lien on 
practice act. them for repairs has no property, either ab- 

Some decisions from the lower courts solute or qualified, in them. Though he 
have been called to our attention in which a: has a lien on them for that purpose, his 
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right is similar to that of a landlord who 
has the goods and chattels of his tenant 
levied upon for rent in arrear. It is well 
settled that such a landlord cannot give a 
counter bond and retain possession of the 
tenant's goods and chattels when the tenant 
has issued a writ of replevin for them ; Pick- 
ering V. Yates, 51 Sup. 436. If he does so 
he is prevented from making a defense on 
the trial of the case that he levied ypon 
them for rent in arrear; Bair v. Warfel, 5 
L. L. R. 81. The reason for this rule is 
that one having such a lien on personal 
property is protected by the bond, and must 
look to that, and not to the goods and 
chattels for payment of his claim, and being 
so protected no reason exists why the real 
owner should be deprived of the possession 
of them until any dispute as to the lien is 
finally disposed of. The same reason ap- 
plies with equal force to one whose lien is 
for repairs. The bond given by the plain- 
tifl when he issues a writ protects him, and 
he must look to that for the amount due 
him. The necessity of retaining possession 
of them no longer exists, and the owner 
therefore should not be longer deprived of 
their possession. 

Whatever doubt may have existed on this 
subject prior to April 19, 1901, has been 
disposed of by the Act of Assembly of that 
date, P. L. 89. This Act is entitled "An 
Act relating to replevin and regulating the 
practice in cases where writ of replevin is 
issued,'' and is intended to govern the whole 
subject of replevin. No provision is made 
in it for one claiming a lien on goods, to 
give a counter bond and retain possession of 
them. As amended by the Act of March 
19, 1903, P. L. 39, it provides that one in 
possession of goods and chattels may file a 
counter bond "in the same amount as the 
original bond, and with like conditions. 
The condition of the original bond, among 
other things, is that '*if a plaintiff or plain- 
tiffs shall fail to maintain their title to such 
goods and chattels he or they shall pay, 
&c." A party has no title to the goods and 
chattels upon which he has a lien, either 
qualified or absolute, and therefore can not 
fulfill the condition of the bond given by him. 
It follows, therefore, that such a person was 
not within the conteiiipiation of the Legis- 
lature as one who could give a counter bond. 
The Act, however, does not make provision 
for those who have liens upon goods and 
chattels, as it provides in Sec. 6 that one 
only having a lien on them, shall be protect- 



ed by a conditional verdict, which the Court 
shall enforce in accordance with equity 
principles. Judge Barrett, in Shorley v. 
Hub Mach. & Ct. Co., 23 D. R. 363, in a 
well considered opinion abundantly support- 
ed by authorities, says, "The meaning of the 
6th section is unmistakable. It declares plainly 
that a lienor is entitled only to equity, and 
equity is satisfied when the debt which is 
the foundation of his lien is paid or secured. 
The conditional verdict provided for is a 
time-honored mode of administering equit- 
able principles in our Commonwealth. Its 
effect, therefore, is 'to establish that the 
right of the lienor is analogous to the right 
of the distrainor under the old law. Wc 
incline to the opinion that this is merely 
declaratory of the old law, but if we should 
err in this regsrd, and it should be held 
that, under the law prior to 1901, the lienor 
had a right to file his claim-property bond, 
we are clearly of the opinion that the Act 
of 1 901 repeals it, and that under it the 
lienor has no right to file a claim-property 
bond. The filing of it is a mere nullity, 
and the defendant's duty is to surrender the 
goods under the writ of replevin to the 
rightful owner thereof^ and he must look 
to the replevin bond as his legal security 
for the amount claimed by him. There 
is nothing in the 7th section which modifies 
this conclusion. Its initial words show that 
it refers to a proceeding in which the 
title to the property itself is in dispute, and 
it is only in such a case that the retorno 
hfibendo issues ; where, as in the case before 
us, the plaintiff's exclusive title is admitted, 
there can be no such i^sue and a verdict 
Would be merely useless. In short, our con- 
clusion is that, in the case of a lien for re- 
pairs, the 6th section denies to the trades- 
man the right to file a claim-property bond, 
and that the 7th section does not cover such 
a case, but refers only to cases where the 
title itself is in dispute. To Jiold otherwise 
would enable the tradesman in a case like 
the present, where no fixed value has been 
agreed on, to use the claim-property bond as 
a mere instrument of extortion. The prin- 
ciple underlying the 6th section of the Act 
of April 19, 1901, P. L. 88, has been long 
established in England, and in proper cases 
our own courts have not hesitated to 
grant specific relief in equity: Morris on 
Replevin, (ed. 1878), 241." 

In Burgert v. Fitch, 32 L. I. R. 420, 
Judge Edwards decides the same question 
I the same way. 
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Wc arc convinced that the defendant is 
not entitled to retain possession of the auto- 
mobile upon which he alleges he has a claim 
for repairs, as he is fully protected by the 
bond given by the plaintiff. No counter 
bond should therefore have been accepted 
from him, and it must now be stricken off 
and the sheriff is directed to deliver the 
automobile to the plaintiff. 

The rule is made absolute. 



C. P. of Schuylkill Co. 

Leonard y. Atlas Nitrate Products 

Co., Inc. 

Service of Writ — Return of Sheriff — Ap- 
pearance De Btne Esse, 

Rule 4 provides that an appearance de bene 
esse shall become general unless within ten days 
after the return of the writ the party entering the 
appearance shall file exceptions to said writ or to 
manner of service thereof. 

Service of a writ regular on its face cannot be 
contradicted and set aside merely by the unsup- 
ported affidavit of the party upon whom the 
service was made. 

A, D, Knittle for plaintiff. 

John F, fVhalen for dependant. 

April 23, 19 1 7. Bechtel, P. J. — This 
case comes before us on a rule to set aside 
the service of the writ and plaintiff's decla- 
ration. The return of service is as follows : 
Served the within writ on the Atlas Nitrat- 
ed Products Company, Inc., by handing to 
Allen Krappa, agent of said Company, a 
true and attested copy of said writ, at the 
office of said Company in North Manheim 
township and make known to him the con- 
tents thereof on October i8th, 1916, it hav- 
ing first been ascertained by inquiry that 
none of the executive officers of said com- 
pany resided in Schuylkill county. So ans- 
wers Charles F. Dilchev, sheriff. 

On the 10th of November, 19 16, the de- 
fendant entered appearance as follows ; John 
F. Whalen, Esq., d. b. e. On the 16th 
of January, 191 7, defendant filed the affida- 
vit of Allen Krapf, which set forth that he 
was the person upon whom the sheriff served 
the writ and that his name was Krapf and 
not Krapa, and denying that he was at the 
time of the service of the writ the agent of 
the Atlas Nitrated Products Company, Inc., 
or prior thereto or since that time and de- 
nying that the sheriff made any inquiry as 



to whether the executive officers or cither of 
them ri^sided in Schuylkill county. On this 
affidavit the rule in this case was granted. 
There has been no testimony taken in sup- 
port of a rule. Counsel for the plaintiff 
invokes rule four of the "Rules of Court of 
Sthuylkill county,'* which is as follows: "An 
appearacce de bene esse shall become general 
unless, within ten days after the return of 
the writ the party entering the appearance 
shall file exception to said writ or to the 
manner of service thereof." It will be noted 
that this rule was taken considerably more 
than ten days after the appearance was en- 
tered, but we are unable to ascertain from 
the record when the return of service of the 
sheriff was made. We are unable to deter- 
mine, therefore, whether or not this rule 
was taken within ten days from the time of 
the return of the writ. 

It was noted, however, that no formal ex- 
ceptions have been filed to the sheriff's re- 
turn at all. Nothing has been done save 
the filing of the affidavit aforesaid, and the 
issuing of the rule. We do not think that 
this complies with the Rules of Court as 
hereinbefore set forth. In addition to this» 
we do not i-hink that a service regular on its 
face can be contradicted and set aside mere- 
ly by the unsupported affidavit of the party 
upon whom the service was made. The 
sheriff's return is sworn to and should have 
at least equal weight with the affidavit of 
the party upon whom he makes the service. 

The rule to show cause why the service 
of the writ of the plaintiff's declaration 
should not be set aside is herewith discharg- 
ed at the costs of the defendant. 



Act of April 20j jgos, P. L, 2jg — Jud^^ 

ment upon the whole record — Priority 0/ 
mortgage over lease, — The answer under 
the Act of April 20, 1905, P. L. 239, must 
aver that there are material facts in dis- 
pute, and must aver the nature and charac- 
ter of the facts, and where it sets forth in- 
formation received, the sources should be 
given, and should contain an averment of 
ability to prove the same. Where the facts 
admitted show a mortgage on record prior 
to the lease of the tenant in possession, the 
tenant is not in a position to defend on the 
ground of want of consideration for the 
mortgage. — Horvath v, Rull, (Northamp- 
ton C. P.) 16 Northampton Co. Reporter 
115. 
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C. p. of 



Montgomery Co. 



Yost Y. Hamilton Apartment Co. 

PlaintifiF occupied a suire under a monthly leaf e 
from her landlord, directly below a suite with 
kitchenette, occupied by another party, and brought 
suit against defendant to recover damages done 
by water trickling down from said suite above 
her, into her clothes' closet. The ground of re- 
covery, as set forth in the statement, being the 
alleged negligence of the defendant landlord, the 
trial judge, holding that the relation of landlord 
and tenant having existed, entered a compulsory 
nou-suit, which it subsequently refused to remove. 

As regards the liability of landlords to third 
persons, the tenant and not the landlord is liable 
to third persons for accidents and injury occa- 
sioned to them by the premises being in danger- 
ous condition. 

* Motion to take off non-suit. 
Irvin P. Knipe for plaintiff. 
Samuel H, High for defendant. 

. July 13,1917. Miller, J. — The amount 

of money ii^volved in this case is so small 

that the notes of testimony taken at its trial 
have not been transcribed. 

The trial judge did, however, keep rather 
elaborate trial notes and from them, and 
because of the novelty and interesting char- 
acter of the question in controversy, it is 
desirable, especially in case of review, that 
the material facts of the case should be 
stated in some detail. 

They are, of course, not in dispute. 

The defendant has conducted a *large 
apartment house in the Borough of Norris- 
town, since the year 1913. F. M. Schcibley 
is its manager. On the fourth, or topmost, 
floor,are two suites of, so-called, house-lceep- 
mg apartments the tenants of which do 
their own cooking and housekeeping. One, 
Miller, and his family occupies one of these 
suites under a lease for a term which com- 
menced on May i, 19 14. There is includ- 
ed in this suite of rooms a kitchenettc^which 

contains a refrigerator, that was owned and 
{Provided for the tenant^s use by the defend- 
ant as part of the equipment of the apart- 
ments. 

On third floor of the house,directIy below 
the Miller suite, is a single apartment with 
clothes-closet and bath-room attached. This 
has been occupied by the plaintiff ''as her 
home," under a monthly lease, for the last 



seven or eight years. Unlike the occupants 
of the two suites of house keeping apart- 
ments above, she, when at home, does no 
cooking, but eats in a dining-room maintain- 
ed by the management, which also provides 
her with chambermaid service. In other 
words, it has access to, and the care of, her 
room, from which she is frequently absent 
for extended periods, but it does not have 
access at any time to the closet attached to 
that room in which she keeps much of her 
wearing apparel, books and other possessions. 

The kitchnette above is directly over this 
closet. 

Late in the fall of 19 14, Miss Yost was 
absent for about a week. Before going 
away she locked her closet and took its key 
with her. Several days after her return she 
discovered that the contents of the closet had 
been considerably damaged by water from 
the kitchenette above. 

It was shown at the trial that the refrige- 
rator in the kitchenette had been so placed 
that the drippings from the drain pipe in its 
bottom dropped into the open or larger end 
of a funnel which had been loosely set, di- 
rectly below it, into the upper end of an 
open, vertical and stationary drain pipe 
which, leading through the floor and a trap, 
finally reached the street sewer. The upper 
rim of the funnel was about 4 inches above 
the floor level and six inches below the bot- 
tom of the refrigerator and, as stated, the 
joint between the funnel and the pipe into 
which it was set was an open one. 

Mr. Evans, an expert plumber of 13 years 
experience, who was sent for by Mr. Scheib- 
ley, promptly after the latter learned of the 
accident, testified that ^'there was nothing 
defective about the pipes ;" "they were in 
first-class condition, so far as I could see;" 
"this system was the one in common use. It 
can be done in no other way ;" "this was tht 
system required by the Board of Health ;" 
"I know of no better method than that 
used ;" and, "I never saw a drip pan used in 
this connection.*' 

When Mr. Evans made his examination 
he found the permanent waste pipe, between 
the funnel at its mouth and the trap, direct- 
ly under the floor below^ "stopped up with 
slime made by ice water." He said, "If 
such pipes are not cared for by those who 
use them, they clog up soon. Hot water 
should be poured down them every two 
weeks." "This is all that is required to be 
done to keep the pipes open." 
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This clogged condition caused the water 
in the permanent drain to back up and pass 
out between its upper end and the funnel, 
which joint was so close to the floor that the 
leak was scarcely perceptible. There ^was 
no evidence of the over-flow on the kitch- 
enette floor. 

The escaping water then trickled down 
along the outer surface of the pipe through 
the opening in the wooden floor, only the 
edges of which were made moist thereby, 
until it reached an angle in the pipe, over 
the ceiling of Miss Yost's closet, where it 
dropped and did the damage of which she 
complained. 

As stated* the defendant did not have ac- 
cess to the locked closet. When the plain- 
tiff returned there was no water on the floor 
of her room outside the closet door and it 
was not until 3 or 4 days afterwards that 
she first discovered the injury done her. She 
knew that the kitchenette and drain pipe 
were over the closet. 

Mr. Scheibley. a hotel man of about 20 
years* experience, had never before had a 
similar experiene qnd did not know of the 
clogged condition of the pipe until the ac- 
cident had occurred, but dOi kQOw that 
**waste pipes under refrigerators wpuld clog 
—as a general propositipn.** 

There was no t^timony, whatever, to 
show that during the six or more months 
prc^ceding theWcident, during which time 
the apartments above had been occupied by 
the same" tenants, the drain had ever over- 
flowed ; when it had last been cleaned out, 
of flushed with scalding water, if such had 
been done at all ; when, it had been ever, or 
last, inspected by the defendant; that the 
plumbing above was not in safe condition 
when possession of the house-keeping apart- 
ments was delivered to Miller, the tenant 
thereof ; that the defendant, thereafter, ex- 
ercised any control or supervision over that 
plumbing ; that the defendant, for any pur- 
pose, had access to the Miller apartments; 
or the terms of the defendant's contracts 
with either the plaintiff or the tenant above. 

The ground of recovery, as set forth in 
the statement, being the alleged negligence 
of the defendant, the trial judge, under the 
above facts, entered a compulsory non-suit 
which we arc now moved to take off. 

More mature reflection than was possible 
at the trial now but confirms our opinion 
that the plaintiff is not entitled to recover. 

We are aware that if there was any evi- 
dence which alone would justify an infer- 



ence of the disputed facts on which the plain- 
tiff's right to recover depended it should 
have been, according to well settled rule, 
submitted to the jury. Th« plaintiff is en- 
titled to the benefit of every inference of 
fact which might have been fairly drawn by 
the jury from the evidence before them: 
Bellman, appellant v. P. & A. Valley Ry. 
Co., 31 Pa. Supt. Ct. 389 and cases dted; 
but negligeoce, to be actionable, must be at 
least the breach of a legal duty : Phillip v. 
Craft, 139 Pa. 125; i.e., a brMch of duty 
owed to the plaintiff; Fleming v. Pbila. Co., 
appellant 234 Pa. 74, 77; Dialesaatro v. 
Phila. Co., appellant, 47 Pa. Snp. Ct. 339, 

341- 

It seems, therefore, that the first tbiog to 

determine, in a proper disposition of the mo- 
tion now before us, is the relationship that 
existed between the parties under the dispu- 
ted facts. 

Was such relationship that of inn-keeper 
and guest, boarding-house-keeper and board- 
er, or landlord and teoaat? 

A guest is a traveler or traasteot ooner 
who puts up at an inn for a lawful purpose 
to receive its customary lodging and enter* 
tainment: DeLapp v. Van Clostcr, 118 S. 
W. 120; 2 Words & Phrases 809; 2 Bou- 
vier's Law Diet. 1397. "The lexicograph- 
ers define the word 'guest',' whea umi in 
the sense to which we are now referring, as 
a lodger or boarder at a hotel, lodging 
house, or boarding house;" Hirsh v. Ander- 
son Hotel Co., appellant, 58 Pa. Sup. Ct. 

387, 395. 
A "boarder*' is one who makes a special 

contract with another person for food, with 

or without lodging : Berkshire Woolen Co. v. 

Proctor, 7 Cush. (Mass.) 424; i BouvierV 

Law Diet. 373; 3 Corpus Juris 1131, 

1 1 32; Lawrence V. Howard, i Utah 142; 

and is to be distinguished from the guest of 

an inn-keeper: ibid. See, generally, 14 L. 

R. A. (N. S.) 476. 

The testimony does not show whether 
the monthly rental. of $20, which the plain- 
tiff said she paid for her *'room," did or did 
not include her table-board when she Was at 
home. It does, however, clearly indicate 
that she "rented her apartment on one room 
and a bath for $20 a month" and that she 
had occupied it for 7 or 8 years as her 
"home.** 

The defendant had no access whetevcr» 
at any time^ to the closet and could onljr 
enter the remainder of her apartment for 
the purpose of keeping it in order. Tim 
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house itself was an "apartment house/' con- 
taining at kast two hau9e-4ceeping apart- 
ments which were rented to other tenaoets. 

We therefore concluded at the trial, and 
are s^^ill of the same opinion that, under 
these facts, the relation of landlorxl and ten- 
am, and mot that of either ion-keeper and 
guest or boardtng-tkouse-keeper and boarder, 
existed between the parties at the time of 
the tnjurjr complaiiied of, as it did between 
the defendant and Miller, the upper tenant. 

The terms of the contract being fixed, 
their legal import was for the Court to de- 
clare: Bowman V. Bradkjr, appellant, 151 

P«. 351, 359. 

If our conclusion was, and is, correct then 

it follows that the defendant is not liable for 

Miller's negligence, if there were any such. 

As regards the liabilftyof landlords to 
third persons, it may be stated as a general 
rjile that die tenant and not the landlord is 
ItaUe to third persons for accidents and in- 
jury occasioned to them by the premises be- 
ing in dangerous condition and the only ex- 
ceptions to this rule appears to arise where 
the landlord has either ( i ) contracted with 
the tenant to repair, or (2) when he has let 
the premises in a ruinous condition, or (3) 
when he has expressly requested the tenant 
to do things amounting to a nuisance: Cun- 
niochamv. Rodgers, 225 Pa. 132; Levick, 
appellant v. J. A. Patterson Co., 65 Pa. 
Sup. Ct. 261. 

There appears to be no reported Pennsyl- 
vania case similar in its facts to that before 
us. The subject is treated at some length, 
however, in a note to be found in 12 L. R. 
A. (N. S.) 1025. There is to be found 
ooounented upon the leading case of Leonard 
V. Gundier, 62 N. Y. supp. 99, which was 
mentioned by the trial judge when the non- 
suit was entered, that it is now sought to 
have taken ofF, and which decided that: **If 
the dangerous condition is created by the 
tenant in occupation by misfeasance or non- 
feasance, or a fixture not dangerous per se is, 
by the act of omission of the tenant, turned 
into a nuisance on the premises demised, the 
landlord is not liable for damages resulting. 
The injury in such case has for its proxi- 
mate cause the failure of duty on the part of 
the tenant ; it is his misfeasance or non-feas- 
ance, and not that of the landlord.'' 

See, also, Becker v. BuUowa, 73 N. Y. 
supp. 944. 

Assuming, however, for the sake of argu- 
ment, that under the facts as shown, the re- 
lation of boarding-house-keeper and boarder 



existed «nd the defendant owed the plaintiff 
the legal duty of exercising grrdinary care, 
what negligent act, on its part, of either 
omission or commission, wai shown by, or 
may fairly be inferred from, the testimony ? 
Negligence, like any otjier fact, must be 
proved and is not to he presumed. Mr. 
Scheibley, it is ^ue, knew, as should every 
one, that waste pipes under refrigerators 
would, 3s a gfnend proposition, dog. But 
the Millers hud use^ this pipe for over six 
months. It had never caused trouble be- 
fore. It was not shown when it had been 
last inspected or cleaned out. Such might 
have been done so recently as the day before 
the accident. The defendant had the right 
to assume that the Millers would make prop- 
er use of th^ appliances furnished them. 
They were iQ good condition when furnish- 
ed and continued in that condition down to 
the time of the accident. 

To fasten responsibility upon the defend- 
ant, under the facts of this case, would 
make the ownership of office buildings, apart- 
ment houses, tenement-houses, and othcf 
structures, which are necessarily occupied by 
two or more separate tenants, a very hazard- 
ous undertaking. 

Such owners should not be required, and 
under the law, as we understand it, are not 
required to insure their tenants against the 
negligent acts of their co-tenants. Certainly 
not against any such that are not fairly and 
reasonably to be anticipated, or of which 
they have had no notice. 

We, therefore, conclude that, if the rela- 
tionship existing at the time of the accident 
between the parties was that of landlord 
and tenant, as we find to have been the case, 
then, under the facts, the defendant owed 
no legal duty in the premises to the plaintiff 
and, should that relationship have been that 
of boarding-house keeper and boarder in 
which contingency the rule of ordinary care 
would have applied, neither the facts nor 
the inferences which could properly and 
fairly have been drawn from those facts, 
showed any negligence on the part of the 
defendant. 

In the cases of Killion v. Power, 51 Pa. 
429 and Levinson v. Myers, 24 Pa. Sup. 
Ct. 481, the defendant landlords were in 
possession of and control over the upper 
apartments. Under our facts they can have 
no application. 

The motion to take off the non-suit is 
over-ruled. 
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C. p. of Schuylkill Co. 

Moskovitz y. Katsuch. 



Judgment by Confession — Opening — Agen- 
cy. 

Where the defendant can neither read nor 
write and signed a judgment exemption aote 
upon the representation that it was to secure a 
smaller sum than the face of the note the court 
will permit him to show such imposition. 

A person cannot represent both parties to a 
transaction without the knowledge of such fact by 
both parties and if such agent deceives either of 
the parties he cannot recover commissions from 
either. 

Rule to open Judgment. 

R. A. Freiler for rule. 
/. //. Rothstein, contra. 

November 5, 191 7. Koch, J. — ^Judg- 
ment was entered for the sum of one -thous- 
and ($iOQQ.(X)) dollats in the above case 
upon a bill single dated , the 1 7th day of 
October^ 1916, waiving inquisition and ex- 
emption. A writ of fieri facias having been 
issued to collect the sum of. nine hundred, 
and fifty (950.00) dollars, the defendant 
filed his petition to have the said judgment 
opened, and^ the rule having been graiitecj, 
testimony was taken for both parties to the 
action. Since the testimony was taken, the 
defendant has filed a supplementary petition 
to open the judgment. The later petition, 
in its statement of facts, conforms more 
nearly than the first with the evidence taken 
in support of the rule to open the judgment. 
The plaintiff lives in Wilkes-Barre, and the 
defendant in Lansford, Carbon County. 
Plaintiff is a wholesale li<)uor dealer and 
defendant conducts a saloon. They have 
known each other for about ten years. 

According to the testimony which was 
submitted in this case, - it appears that the 
note in question was made under the follow- 
ing circum'staric^ : 

Aaron Moskovitz, a brother of the plain- 
tiff, on the 20th day of September, 1916, 
entered into an agreement with Peter 
Sofsky, of the Borough of Lansford, to pro- 
cure a customer for the purchase of the 
latter*s saloon business, on a commission 
basis of 10 per cent. 

Aaron Moskovitz testified that he ob- 
tained the agreement for his brother, Mor- 
ris. Aaron met the defendant in Pottsville 
and they together went to Lansford to look 
at the property. Several days later, the 
two Moskovitz's and the defendant went to 
Lartsford .and the terms of the^ale were 
agreed upon f^ $8000. Sofsky *s attorney. 



W. G. Thomas, Esq., of Lansford, drew 
up the agreement between the parties. Fifty 
dollars had been paid down in the begin- 
ning and l^ter $1000. When the license 
was transferred, the defendant paid to 
Sofsky $6000 more and Morris Moskovitz 
paid to Sotsky $150.00 for Katzuch, thus 
making the sum of $7200 paid to Sofsky. 
Morris Moskovitz had prepared the note in 
question and got the defendant to sign it. 
The amount of the note was intended to 
cover the eight hundred dollars commission 
which Moskovitz was to receive from Sof- 
sky and the one hundred and fifty dollars 
which Moskovitz paid to Sofsky as already 
stated. The mistake in making the note 
$1000.00 was. discavered before execution 
was issued in this case, and consequently 
exeoutiod .was issued for $950.00, instead of 
$iooe.oO^ or theiace of the note. 

Th^ defendant can neither read nor write. 
When the writ of fi. fa. was served upon 
hifp^ he filed his petition for this rule averr- 
ing that the note for $1000.00 had been 
fraudulently obtainedi 'He did not deny 
the signature on. tbe note, but averred that 
it was to secure- the sum of J^i 50.00 and not 
$1000.00^ and that he ^had been fraudu- 
lently induced to put his tnark to the note 
for $iooo.uo. When the testimony was 
taken, the defendant claimed that he had 
been induced by Morris Moskovitz to buy 
this place ; that Morris Moskovitz told him 
that he did not want to make anything out 
of it himself but that .he* wanted the de- 
fendant to continue as one of his customers 
when he acquired the saloon^. The defend- 
ant claimed that the plaintiff acted as his 
agent in the purchase of this saloon. There 
can be no doubt about * the plaintiff acting 
as the agent for Sofsky and that he and his 
brother got Katzuch to buy the place. He 
admits that he was acting for both. He 
corresponded with Sofsky and on the 27th 
of September, 1916, received a letter from 
him to bring the party to Lansford. 

The following appears from the testi- 
mony of Morris Moskovitz : 

"Q. You were acting for Mr. Katzuch 
then in the matter ? . . 

A. Well; I was acting for both of them. 

Q. You were acting for both of them? 

A. I was acting for Mr. Katzuch and 
Mr. Sofsky both."' 

Aaron Moskovitz also testified that Mor«- 
ris was acting for both. • ' 

The following appears from his testi- 
mony : . . ! 
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^*Q. For whom were you acting? 

A. Morris Moskovitz. 

Q. Who was Morris Moskovitz acting 
for in the transfer? 

A. For both. We drew both parties 
together. 

Q, Did either you or Morris in your 
presence, at any time, make known to Kat- 
zuch that he was receiving this sum of $800 
commission. 

A. No." 

W. G. Thomas, Esq., testified that Mor- 
ris Moskovitz was acting for Katzuch when 
in his office. 

The second petition which was filed is 
based upon the dual capacity in which the 
plaintiff acted. The defendant contends 
that in as much as Moskovitz could not, in 
an action at law, collect from Sofsky the 
commission agreed upon, Moskovitz cannot 
col'ect from him, the defendant, the amount 
of the commission which is included in the 
said judgment note. 

He cannot serve two masters. He can- 
not be the agent of the seller and at the 
same time the agent of the buyer. This is 
against public policy and is not contenanced 
in the law, except in cases where the dual 
attitude of the agent is clearly and fully 
known to both the seller and the buyer and 
both consent thereto, and where the agent 
acts for both, without the knowledge of 
such fact by both, he is not entitled to re- 
cover compensation from either ; Wilkinson 
V; McCollough, 169 Pa. 205; Addison v. 
Wanamaker, 185 Pa. 536; Cannell v. 
Smith, 142 Pa. 24; Rice v. Smith, 136 Pa. 
439; Railroad Company V. Flannigan, 112 
Pa. 558; Evcrhart V. Searle, 71 Pa. 256; 
Mitchell V. Schreiner, 43 Superior Court 
633; Eightcap V. Nicola, 34 Superior Court 
189; Marshall v. Reed, 32 Superior Court 
60; Evans V. Rockett, 32 Superior Court 
365; Fulton V. Walters, 28 Superior 
Court 269; Linderman v. McKenna, 20 
Superior Court 409. 

The plaintiff could not recover froia 
Sofsky were he to sue him for the commis- 
sion of $800.00 nor should he be permitted 
to take advantage of his own wrong and 
recover the amount from the defendant in 
this case. 

The rule is made absolute and the judg- 
ment is opened to permit the defendant to 
defend. 



C. P of Northampton Co 

Macao y. Scandinavia Belting Co. 

Foreign Attachment — Motion to Quash 

Reduction of Bail, 

In jurisdictions where appearances de bene esse 
are abolished by rule of court, the defendant can- 
not, without a general appearance, be heard to 
object to the cause of action stated ; but may ap- 
pear specially to challenge a jurisdictional fact, 
by deposition or proof dehors the record. 

Bail demanded by the plaintiff in foreign at- 
tachment will not be reduced upon a motion to 
quash. That question can only be considered 
upon a rule to show cause why bail should not be 
reduced. 

Motion to quash writ of foreign attach- 
ment. 

Motion denied. 

Aaron Goldsmith and W. 5. Kirkpatrick 
for plaintiff. 

F. W. Edgar and R, A. Stotz for the 
defendant. 

June 25, 1917- Stewart, P. J. — On 
the 24th day of May last, Geo. C. Macan, 
Jr., issued a writ of foreign attachment 
against the Scandinavia Belting Company, 
based upon a contract in writing, attached 
to his affidavit, and alleging a breach thereof , 
and claiming damages therefor, and sum- 
moning the Macan Jr. Company as gar- 
nishee. On the nth day of June, 191 7, 
*'the Scandinavia Belting Company, defend- 
ant named, by Robert A. Stotz and F. W. 
Edgar, its attorneys, without causing its 
appearance to be entered, moves the court 
to dissolve jhe attachment for the foUowing^ 
reasons, viz:'* Then follow six reasons to 
the effect that the statement and affidavit do 
not disclose a good cause of action; that the 
contract does not disclose any criterion by 
which the damages may be estimated ; that 
the damages are so speculative in character 
that they cannot be determined ; that it ap- 
peared that the said George C. Macan, Jr. 
had presented a petition to stay two execu- 
tions issued by the Scandinavia Company 
against the Macan Company; and that 
George C. Macan, Jr. , was really the same 
as the Macan Jr. Company ; and that this 
attachment was not issued for the benefit of 
the plaintiff, but for the benefit of the gar- 
nishee; that George C.Macan, Jr., is stopped 
by the pleadings and testimony which he 
gave in two suits brought by the Scandi- 
navia Company against the Alacan Com- 
pany, wherein the Mecan Company had set 
up as a defense the breach of the same con- 
tract as that in suit ; and that the verdicts 
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in those cases were in favor of the Scandi> 
navia Company ; and that the said Macan, 
Jr.^had caused these attachments to be issued 
for the mere purpose of delaying the pay- 
ment of the above judjiments. We have 
examined the affidavit and statement, and 
no objection can be taken to them. It was 
decided bv Judge Elkin in Commonwealth 
to uie v. Bixtcr & Co., 235 Pa. St. 179, 
that a foreign attachment would lie in a 
case like the present. An obliging legisla 
ture, by the Act of June 21, 191 1, P. L. 
1097, affirmed that decision. The contract 
in suit is very familiar to us. In our charge 
to the jury in the two cases, Nos. 86 and 87 
J;)nuary Term, 1916, which cases were 
affirmed by the Supreme Court, although at 
this writing we do not know whether what 
we said on the subject of damages was as- 
signed for error or not, we said: "Now, 
they claim profits. Profits are not to be ex- 
cluded in your consideration of this case 
simply because they arc profits. There is 
no rule of law that there is any such require- 
ment at that. They are not to be consid- I 
ered if they are speculative. They are not I 
tb be consideretl unless you believe that these ; 
profits were necessarily in the contemplation 
of the parties, and unless you believe that 
these profits would have been reasonably 
made if the contract had not been termina- 
ted, and you must consider them as of the 
time when the contract was broken." ( P^ige 
35). Then on the following pages we ex- 
plained more fully the subject. Parentheti- 
cally we may say that having this in mind, 
we suggested after the argument, to the 
learned counsel for the plaintiff in the at* 
tachment, that in our judgment the bail 
demanded was too high and should be re- 
duced in accordance with the request made 
by the learned counsel for the defendant 
upon the argument, but counsel for the 
plaintiff insisted that it was irregular, to do 
it upon consideration of the present motion. 
That position is correct, but in view of our 
knowledge of this case, we should confine 
the taking of any testimony, or any argu- 
ment to the narrowest limits if an applica- 
tion was made to reduce the bail. Although 
the learned counsel for the defendant have 
cited Sales Service Co. of Pa. v. Mutual 
Orange Distributors, 63 Pittsburgh Leg. 
Journa 719^ we cannot make the order 
that they ask for as the matter is not prop- 
erly before us. The matters set forth in 
the other reasons cannot be considered from 
any point of view. The record shows that 



George C. Macan, Jr.,is the plaintiff. We 
cannot consider the case -as if he was identi- 
cal with the Macan Jr. Company, nor can 
we look into the pleadings or the record of 
the other cases, or to the motrves with which 
this case was conuBenoed. Tht only rela- 
tion those cases have to the present case is in 
just such matters as referred to above in the 
reduction of bail, which depend on our dis- 
cretion. This motion must l>e dismissed 
because the reasons do not set up such mat- 
ters as can properly be. considered by the 
court. Our learned predecessor, President 
Judge Scott, in CleoKnt Sc Co. v. Didier 
March Co^ 13 Nortbanptoo Co. SdCfL 293. 
has so well stated the rule that 00 further 
citations are necessary. The syllabus of 
that case is: "In jurisdictions where 2u>pear- 
ances de bene esse are abdished by r<ule of 
court, the defendant cannot, without a gen- 
eral appearance, be beard to object to the 
cause of action stated, which is the appro- 
priate subject of demurrer; but may ap- 
pear specially to challenge a jurisdictional 
fact, by deposition or proof dehors the 
record." That case was affirmed by the 
Supreme Court, and the rating made above 
was not questioned: 244 Pa. St. 616. 
Counter affidavits tending to set up a de- 
fense to the action, are never to be read or 
considered. As President J^gc Johnson 
of Delaware County, said in Gray, Assignee 
V. Hanf Optical Co., 8 Delaware Co. Rep. 
255: **If the writ* is regular and the de- 
fendant a non-resident, and not within the 
county when issued, if he acts at all, he has 
one of two courses to pursue. He may 
enter bail and have the attachment d is hA, 
or he may enter an appearance and make 
defense without entering bail, in which case 
the attachment will continue." 

Motion of the defendant to dissolve at- 
tachment is denied. 



C. P. of 



Liuieroe C<». 



Confer t. Smith. 



Pleading and Practice— A ffiduvk of De- 
fense—Form of— Act of May 1-4, ig^S^ 
P. L. 483. 

A statemeot that 2t not divided into para- 
graphs, as required by the Act of May 14, i9«5» 
P. L. 483, will be stricken from the record io that 
it does not comply with the Practice Act 

Motion to strike off pleading. 

Abner Smith for plaintiff. 
A, H, Jones for defendant. 
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Garman, J. — The plaintiff brought suit 
against the defendant before Thomas A. 
Buckley, Jusnce of the Peace. As stated in 
tbe transcript the claim was ''for the sum 
of $30 ; being a balance doe on an agree- 
ment entered into March 20, 1915, w<bereby 
the defendant agreed to pay tbesum^of $5 
per month to the plaintiff for a right «^ 
way over the land of the plamtiff imtil stieh 
time as «11 the marketable timber shall to 
cut and haukd «way/' Tite judgment of 
the Justice of the Peace was appealed fvftiii 
by the defendant and tl>e transcript of ap- 
peal filed to tbe above munbcr jmd term. 

The plaintiff then filed a statement and 
the defendant moved to strike off the plead- 
ing, £6tti^g iftrrh to snatatn fais WMVtim^ 
among others, the following s^ectficsatioci: 



published, that the account be republished 
at the expiration of one year from the first 
publication of the letters, unless distributees 
will give refunding bonds. 



2. Tbe fdaintiff s statement js mat di- 
vided into paragraptis mimbered consecu- 
tively as required by law. 

This exception is sttstained; the others 
are dismissed. The stateoRBt £kd is 
stricken from the rcoord. 

The plaintiff is permitted to file within 
thirty days a new statement complying with 
the Act of Assembly of May 14, 19 15, P. 



ORPHANS' COURT 



O. Cof 



AU^eny Co. 



Daerr^a Estate. 



Practice, O. C, — Fmiure to Advertise N-Qtic'e 
af Letters TegiameniAry-^Susfcnsion of 
Distribution until PubUcaliitn, 

Notice by publication of the graot of let^erB 
testamentary to an executor not havmg bsen 
given as Teqirircd by law, the -cotrrt ordered that 
distribution be ampended, notice of the letters be 
umaediately published and the account >be repub- 
lished at the expiration of one year from the first 
publication of the Jetters, luiless the distributees 
afaottid give refunding bonds. 

Suspension of distribution until publica- 
tion. 

William M. Ewing for Accountant. 

Scott V Purdy for Exceptant. 

November 2, 1916. Per Curiam. — 
It appearing to tbe court that notice 
by publication of the letters issued to the 
executor was not given as required by law, 
k is ordered that distribution be suspended, 
that notice of the letters be immediately 



O. C. of Lancaster Co. 

Hahn Estate, 

Life Eftate with P^wtr to Sell — N^ie f^r 
MoMey Bf^rt^ou^d. 



Where a deoexknt left by Int will all of bta 
property to^ widow ior life with power to use 
the principal, or sell or«ncumber the real estate 
if necessary for her maintenance, a promissory 
note gfv*en by her for niMicy l»orrowed wiU not 
be pud leat'ot Jitt eauite arher her dMb. 

Adjudication. 

Coyle £ Keller for accountant. 
D, McMullen for claimant. 



Ja*e 14, 1917. Sj^TH, P, J, — Pbil^ip 
Haiin died testate JaAuttry 14, 1894. The 
importaot para^n^ of biswill is«sioUows: 

''Item. I give, derive «ftd -beq «ieath to 
my wife, Sabeoa Hahn, all my estate, real, 
personal and mixed, for and duiing the 
term of her natural life, or so long as she 
femarim my widow, with full power and 
authority , howe^rer, to uae, during her 
widowhood, not only the income thereof 
but also of the principal, and to sell any or 
all of my real estate, either at public or pri- 
vate $a^, or iMsorrow nnncy tliereon by 
mortgages 'or judgments, in case she Ands it 
necessary to so use of the principal of my 
estate, .stll or incumber my real estate in 
order to maiiitawi berself oomfortably ; of 
which necessity she alone shall be the 
judge.*' 

** Whatever may be left" after the death 
of testator's wjdow he |^ve to bis children, 
Philip, Peter, George, WilheUp, M#ry«id 
Annie. George died in 1910, before the 
widow, leaving a wid«w, £mma P. Hahn, 
and two children £dith and John. The 
fund distributing is tbe proceeds of sale of 
real estate. Whether or aot the widow 
found it necessary to use of the principal 
and to do so sold real estate does not ap* 
pear, nor is there any evidence that she en- 
cumbered the real estate; therefore, the 
balance after deducting additional credits 
amounting to $37.65 is distributable 
; amongst testator's living children and 
George's children. As there was no seisin 
in George during coverture his widow can 
' not participate. 

' Cyrus Hollinger asks to be awarded 
$635.66 for money lent Sabena Hahn, of 
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which $609.01 19 evidenced by notes given 
by her. The proofs clearly establish her 
indebtedness, but no reason has been ad- 
vonced why it should be paid out of the 
testator's estate. If it had been necessary 
for her to draw on the corpus ot the life 
estate for her comfortable support, she had 
the power to encumber the real estate which 
she did not do. An ordinary debt con- 
tracted by her or a note given did not en- 
cumber the testator's real estate. If it had 
been the intention so to do, it would have 
been easily accomplished by her executing a 
mortgage or a judgment. No doubt the 
claim is a just one and there is nothing to 
prevent Hollinger from presenting it for 
payment out of the estate of Sabena Hahn, 
deceased. 

Mary Hahn, a daughter, asks to be paid 
$32400 for nursing and serving her mother 
but she was unable to prove that there had 
been a contract, and, therefore, the claim 
will not be entertained. 

Distribution was made accordingly. 



O. C. of 



Guardian- 
M other- 



Allegheny Co. 

Dailey*s Estate. 

Minor^s Estates — L egacies — 
Actj>i June 7, /p//, P.L. 447, 

The Fiducinries Act of June 7, 1917, P. I^ 447, 
vests the Orphans' Court with a new discretion in 
minors' estates, so that where the legacy of four 
minor children amounted to $50 each, the court 
direct that Ithese legacies be paid direct to the 
mother without the appointment of a guardian. 

Sur audit. 

Langfitt ^ Mcintosh for accountant. 

September 28, 1917. Miller, J. — Tes- 
tator give to each of his children a legacy of 
fifty dollars; four of them are underage. 
Their mother, who is the residuary legatee 
and administratrix, has placed their shares 
in bank to their credit. The children are 
living with her and so fat as the record goes 
she is providing for them. No guardian has 
been appointed. 

Sub-division b, section 59, of the Fidu- 
ciaries Act of June 7, 191 7, P. L. 447, pro- 
vides: "That where an estate of a minor 
shall be of the value of one hundred dollars 
or less, the court may in its discretion 
authorize payment or delivery thereof to the 
natural guardian of the minor or the person 
by whom the minor is maintained, without 
the appointment of a guardian by the court 
or the entry of security.'* 



The foregoing is a new provision and 
vests the court with a discretion in minors^ 
estates of this amount. In view of the fact 
that the mother in this case, who is the 
natural guardian, is keeping her children 
together and is maintaining them and seems 
to be an entirely fit person, it is a proper 
exercise of the discretion conferred to direct 
the legacies to be paid to her, the same to be 
expended by her for the benefit of the 
minors as in her judgment may seem ta 
their best interests. 

QUARTER SESSIONS 
Com. V. Degen. 

Summary Conviction—Sunday Sales^-Cigars 
and Tobacco, 

On an appeal from a summary conviction foi 
violation ot the Act of April 22, 1794, 3 Sm. Laws 
177, where the record shows no fatal defect of 
procedure, and the sale of cigars on Sunday 
clearly proven, the judgment of the Alderman 
must be affirmed. 

Appeal from summary conviction. 

R, P. Sherwood for appellant. 
/. Edgar Small for appellee. 

December 17, 1917. Wanner, P. J. — 
This was a conviction of the defendant 
under the Act of April 22nd, 1794, 3 Smith 
Laws 177, which forbids all wordly em- 
ployment on the Sabbath day except only 
certain works of necessity therein specified, 
which may be performed within certain 
hours of said day. It is conceded by de- 
fendant's counsel that said Act is in full 
force and effect in this commonwealth, and 
that the record of this case discloses no fatal 
error of procedure therein. The only re- 
maining qufstion, therefore, seems to be 
whether or not the sale of tobacco, cigars 
and candy were works of necessity or char- 
ity, or otherwise, within the exceptions 
specified in the Act. 

It has repeatedly been held that sales of 
tobacco and cigars on Sunday are a viola- 
tion of the statute in questiori ; Com. v. 
Hoover^ 25 Pa. Super. Ct. 133; Com. v. 
Moses, 8 York Leg. Rec. 60: Baker. v. 
Com., 5 Pa. C. C. R. 10. 

It is unnecessary, therefore, to determine 
whether or not the sale of candy was also a 
violation of the statute, as the sale of the 
cigars is sufficient to sustain the conviction. 

The judgment of the Alderman is affirm- 
ed, and the costs of the appeal directed to 
be paid by the defendant. 
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MARCil. 1918 



No. 9 



COMMON PLEAS 



Sturtevant Company y. York Card 
and Paper Company. 

Practice Acl of 1915 -Affidavit of Defense 
— Counter Claim — Conseqential Dam- 
ages. 

The affidavit of defense to a suit to recover bal- 
ance due on a contract set forth a counter claim 
for damages resulting from a stoppage of de- 
fendant's mill in order to repair constructive de- 
fects in plaintiff's work. Plaintiff moved for 
judgment for want of a sufficient affidavit of de- 
fence. Held, that the motion must be refused. 

Under the Practice Act of 191 5, a counter claim 
in the affidavit of defense must be met by an 
answer, raising either a question of law or of 
fact. 

A motion for judgmrnt for want of a sufficient 
affidavit of defense cannot be used as a substitute 
for an answer. 

When the statement, affidavit of defense, or 
any other pleading is formally defective and not 
in conformity with the provisions of the Practice 
Act of 19 1 5, the Court should be moved to strike 
it off. 

The contract in suit contained a clause provid- 
ing that plaintiff shall not be held liable "in 
any event for any special, indirect or consequen- 
tial damages whatsoever." Held, th^t such 
clause would not relieve from liability for loss by 
reason of wages of idle employees, and similar 
expenses, during the necessary stoppage of a mill 
for repairs to defective machinery. 

A proper amount of "overhead expenses" has 
been held recoverable during the necessary stop- 
page of work for repairs. . 

An item of loss in reduced product, indicating 
a loss of profits, is not necessarily excluded as 
sp cial and indirect under the clause of this con- 
tract relied upon by the plaintiff. 

No. 68, August Term, 191 7. 

Motion for judgment for want of a suffi- 
cient affidavit of defense. 

Niles ^ Neff for motion. 
Stewart Esf Gerber, contra. 

December 17, 191 7. Wanner, P.J. — 
The plaintiff's claim of $2045 00 for a bal- 
ance due on the installation of a drying 
s>'Stera in the defendant's paper mill, was 
met in the affidavit of defense, with a counter 
claim or set-off of $3414.33, for damages 1 
resulting from the stoppage of said mill to 
repair constructive defects in plamtiff's 
work. 

Without moving to strike off said affi- 
davit of defense under Section 21 of the 



Practice Act of 191 5, P. L. 483, for formal 
defects therein, and without filing an answer 
thereto, as is required by Section 1 5 of said 
Act, the plaintiff filed this motion for judg- 
ment for its entire claim, for want of a 
sufficient affidavit of defense. 

The formal sufficiency of the affidavit of 
defense, and the truth of its material allega- 
tions of fact, must therefore be taken as 
admitted, and cannot be questioned in this 
proceeding ; Phila. Co. v. Sheehan, 26 Dist. 
Rep. 463 ; Pa. Forge Co. v. Del. R. Trans. 
Co., 24 Dist. Rep. 1017. 

On this state of the pleadings where the 
defendant's counter claim, as in this case, is 
greater in amount than the plaintiff's entire 
demand, it has repeatedly been held, since 
the passage of the Practice Act, 191 5, P. L. 
483, that a motion for judgment tor want 
of a sufficient affidavit of defense is not 
proper practice, and must be refused for 
that reason, and also because a judgment for 
plaintiff would be manifestly unjust in the 
face of such an undenied counter claim; 
Farmers' &c. Co. v. Elliott, 26 Dist. Rep. 
436; Pa. R. R. Co. V. Gibbs Milling Co.. 
1 8 Luz. Leg. Reg. 467 ; Pa. Forge Co. v. 
Del. R. Trans. Co., 24 Dist. Rep. 1017, 

The requirement of Sec. 16 of the Prac- 
tice Act, 1915^ that the plaintiff shall in 
every case file an answer to the defendant's 
affidavit of set-off or counter claim is clearly 
mandatory. It lays down and establishes a 
new course of procedure, and a motion for 
judgment for want of a sufficient affidavit of 
defense, cannot be used as a substitute for 
such an answer. 

If permitted it would defeat, or at least, 
postpone the exercise of the defendant's 
right to move the court for judgment for 
want of an answer, or for want of a suffi- 
cient answer, to the affidavit of defense; Pa. 
R. R. Co. V. Gibbs Milling Co., 19 Luz. 
Leg. Reg. 467. 

A motion for judgment for want of a 
sufficient affidavit of defense is only proper 
under the Practice Act of 1915, where such 
affidavit contains no set-off or counter claim. 

The answer of the plaintiff to defendant's 
counter claim may raise either a question of 
law for the decision of the court, or it may 
traverse the material facts of the affidavit 
for trial by jury. This results from the 
provisions of Sec. 15 of the Practice Act, 
J9'5» declaring that the counter claim shall 
be treated as the defendant's statmcnt of 
claim against the plaintiff, and the answer 
thereto as an affidavit of defense. Both are 
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thus made subject to the same rules of prac- 
tice as to form, contents and precedure 
thereon, as apply to original statements and 
affidavits of defense. 

When the. statement, affidavit of defense, 
or any other pleading is formally defective 
and not in conformity with the provisions of 
the Practice Act 1915, the court should be 
moved to strike it ofi. Motions for bills of 
particulars, for more specific pleadings, &c., 
are no longer proper practice; Cowan v. 
Blair, 65 Pitts. Leg. J. 702. Ehrenstrom 
V. Hess, 26 Dist. Rep. 992 ; Whelan v. Ap- 
plesby, 26 Dist. Rep. 379; Barto v Shaff- 
ner, 26 Diss. Rep. 957; Sturtevant & Co. 
V. Regan & Hornell, 26 Dist. Rep. 169; 
Keiscr v. Berks Co., 26 Dist. Rep. 839; 
Wilkesbarre F. & C. Co. v. Brennan, 26 
Dist. Rep. 940 (as to defendant's counter 
claim). 

No motion to strike it oflF having been 
made in this case, we are of the opinion that 
the proper procedure is to simply overrule 
and refuse the plaintifFs motion for judg- 
ment, leaving the parties to such further 
pleadings as are provided for by the Prac- 
tice Act of 191 5. 

At the hearing of this motion the argu- 
ment was not upon the effect of the Practice 
Act of 191 5, but upon the question whether 
or not the defendant's counter claim is 
barred by a clause in the contract in suit 
which provides that plaintiff shall not be 
held liable for losses resulting from fires, 
strikes, or other causes beyond its reasonable 
control, "nor in any event for any special, 
indirect, or consequential damages whatso- 
ever." 

Under this stipulation of the contract, 
direct damages only would be recoverable 
by the defendant for any breach of it that 
might occur. 

The general rule of law is that only such 
losses and expenses are recoverable as direct 
damages for the breach of a contract as are 
the natural and proximate, or immediate re- 
sults of such breach; Jones, &c., Steel Co. 
V. Wood & Co., 249 Pa. 433; Rakestraw 
V. Woodward, 25 Pa. Super. Ct. 169; 
Southern Ry. Co. v. Coleman, 4 So. Rep. 

837. 

They arc described as such as would 

probably be within the contemplation of the 
parties, as naturally following a breach of 
the contract, and must be capable of adjust- 
ment by some recognized legal standard. 
Thcjr must not be results contingent upon 
other intervening causes not directly con- 



nected with the breach of the contract com- 
plained of; Bunting v. Hogscit, 139 Pa. 
363; Township v. Watson, 116 Pa. 344. 

Under these general rules it has been held 
that the wages of idle employees, and simi- 
lar expenses, during the necessary stoppage 
I of a mill for repairs to defective machinery, 
are recoverable as direct damages for a 
breach of contract to furnish proper ma- 
chinery; Rfvett V. Globe Nav. Co., 123 
Pas. 459; Kenyon v. Goo<iall & Co.. 3 Cal. 
257; Sinj^ei .Mfg. Co. V. Christian, 21 1 Pa. 
543; Kester v. xMiiler, 2b N. E. 115; Op- 
tenberg v. Skelton, 85 N. W. 356; Wade 
V. Haycock, 25 Pa. 392. 

A proper amount of ''Overhead expenses' 
has been held recoverable in such cases, in 
addition to the wages actually paid to em- 
ployees during the necessary stoppage of 
work for repairs; Allen & Co. v. Prov. I. 
& S. Co., 63 Pa. Super. Ct. 45Q. 

The item of loss in reduced production 
of paper is less definite than the others and 
would seem to indicate lo>s of profits as an 
element of the damages claimed. But if so, 
it is not necessarily excluded as special and 
indirect under the clause of this contract 
relied upon by the plaintiff. 

In different jurisdictions pro/its lost as 
the direct result ot a breach of contract, if 
definitely fixed in amount, and not merely 
speculative in character, arc held recoverable 
as direct damages; Wade v. Haycock, 25 
I Pa. 382; Hunt V. Or. & Pac. R. R. Co., 
' 36 Fed. Rep. 481 ; Clyde Coal Co.. v. Ry. 
Co., 226 Pa. 399; Gore v. Mclsby, 35 S. 
E. 315; Wilson V. Wernwag, 217 Pa. S2; 
Coal & Coke Co., v. Pii. R. R. Co., 229 Pa. 
68; Ellsworth v. O^Keefe, 26 Dist. Rtp. 

277- 

From these and similar authorities wc 
reach the conclusion that the items of de- 
fendant's counter claim, or set off, are not of 
the *'special, indirect or consequential" class 
of damages for which the plaintiff is not to 
be held liable under the above quoted clause 
of the contract in suit. 

Even if the items for loss on production 
of paper, should be excluded, as speculative, 
the other two exceed in amount the entire 
demand of the plaintiff. 

We therefore find no sufficient ground in 
this view of the case on which to sustain a 
judgment for plaintiff for want of a 
sufficient affidavit of defense. 

The plaintiff's motion for judgment for 
want of a sufficient affidavit of defense is 
overruled and refused. 
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C. p. of 



Montgomery Co. 

Yost V. Yeakle 



Distribution — Taxes— Liens — Act June ^, 
1901, P. L. 364, 

The real estate of defendant was sold upon 
foreclosure of a mortgage, executed prior to the 
Act-of June 4, 1901, P. L, 364. . Claims lor Town- 
ship, School and County taxes were filed with the 
Sheriff. The Sheriff distributed the entire pro- 
ceeds, which were less than the amount of mort- 
gage to the plaintiff. Held, upon exceptions to 
the Sheriff^s distribution, that the plaintiff's mort- 
gage had priority in distribution of the fund. 

Exceptions to Sheriff's Distribution. 

E, F. Slough, for Plaintiff. 

H, N. Stahlnecker, for Exceptant. 

September 15, 19 17. Miller, J. — The 
plaintiff's mortgage of $2500 was executed 
and recorded in 1891. On its foieclosure 
the sheriff sold the real estate on June 6, 
1917, for $600. The real estate was a store 
and dwelling combined. 

On December 30, 1916, the township of 
Springfield, in which the morrgaged prem- 
ises are located, filed in the oflfice of the 
Prothonoiary a claim for township taxes, 
assessed and levied against them, amounting 
to $40.91 and, on the same day, the school 
district of the township filed therein a simi- 1 
lar claim of $27.99 for school taxes. Be- 
fore the sale the treasurer of the township 
also lodged with the sheriff claims for 191 5 
and 19 1 6 county taxes amounting to the 
total sum of $8.62. 

The sheriff distributed to the plaintiff 
the entire proceeds of sale, remaining after 
the payment of costs, and the exceptions 
filed tu his schedule raise the single ques- 
tion: 

If the fund realized by the sheriff of 
Montgomery county upon a sale of real 
estate in foreclosure of a mortgage created 
prior to 1901 amounts to less than is re- 
quired to pay both the judgment on the 
mortgage and taxes on the mortgaged prem- 
isec, which were assessed and levied after 
that year, which of the two has priority in 
the distribution of the fund ? 

Haspel V. O'Brien, appellant, 218 Pa. 
146, which decided that claims for taxes 
assessed and filed as liens of record after the 
passage of the act of June 4, 1901, P. L. 
364, have priority over mortgages made 
before that act, in the distribution of the 
proceeds of sheriff's sales under the mort- 



gages, where such proceeds are not sufficient 
to pay both liens and mortgages, must be 
read in the light of its own facts and with 
especial reference to the repealed legislation, 
which had been special to Philadelphia and 
Delaware Counties. That case finally set- 
tled that the act of 1901 did not change the 
existing law in those counties, cities or dis- 
tricts where taxes and municipal claims 
were first liens prior to its passage, as was 
the case in those counties. 

Such, however, had not been the law in 
Montgomery County prior to the passage of 
the act. President Judge Swartz said in 
1896 in Fryer v. Metz, 12 M. L. R. 108: 
"VVe are not aware of any act of Assembly 
which makes taxes assessed on seated lands 
in Montgomery County a lien thereon. In 
the absence of any statute declaring them to 
be a lien thev become no more than a per- 
sonal charge against the owner or occupier 
of the land, * *." 

The act of 1901, in its section 2, pro- 
vided in part that: '*A11 taxes which may 
be lawfully imposed or assessed on any prop- 
erty in this Commonwealth * ♦ ♦ shall bo 
and they are hereby declared to be a first 
lien on said property * * *; and such liens 
shall have priority to and be fully paid and 
satisfied out of proceeds of any judicial sale 
of said property before any other obligation, 
judgment, claim, lien or estate with which 
the said property may become charged, or 
for which it may become liable * * *." 

The late Judge Weand^ in Lukens v. 
Katz, 27 Pa. C. C. 596, soon thereafter, 
decided that a mortgage recorded before the 
passage of the act was not affected by it 
and took priority over the lien of taxes 
because the legislative intent was thereby to 
make future taxes liens and only liens as 
against other future encumbrances, thus 
avoiding any question as to the disturbance 
or interference with a lien which had at- 
tached prior to the passage of the act, and in 
Caner v Bergner, 27 Pa. Sup. Ct. 220 
which was another Montgomery County 
case, it was decided in 1905, that "a claim 
for taxes assessed and levied by a township 
subsequent to the passage of the act of June 
4, 1 90 1, P. L. 364, has no priority over a 
mortgage executed and recorded prior to 
the passage of the act, m the distribution of 
the proceeds of sale of real estate on levari 
jacias. 

See also in re: Prince & Walter, 14 P. 
D. R. 172. 
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Wc arc, therefore, of the opinion that 
the plaintiff*s mortgage has priority in dis- 
tribution of the fund and find it unneces- 
sary, in reaching this conclusion, to decide 
whether, if the two tax claims were properly 
filed, they were or were not divested by the 
sheri£F's sale. — See Bellevue Borough v Um- 
stead, 38 Pa. Sup. Ct. 116. 

After hearing, the exceptions are dis- 
missed, and the sheriff is directed to pay 
out, in accordance with his schedule of dis- 
tribution, the money mentioned in his 
return. 



C. P. of 



Lancaster Co. 



Sheaffer y. Pennsylyania Railroad Co. 

Statement — When sufficiently specific — 
Damages by spark from locomotive. 

Id an actioo against a railroad conopany for 
damages for injury by fire to property adjoining 
its tracks alleged to have been cau»ed by sparks 
from a defective smoke-stack on a locomotive the 
plaintiff should not be compelled to file a more 
specific statement, although his statement fails to 
y;ive the number of the locomotive, the direction 
m which it was going or the time of dav, and 
avers that these facts are unknown to the plaintiff. 

A more specific statement will not be required 
in relation to matters as to which the defendant 
should have as much knowledge as the plaintiff. 

Rule for more specific statement. 

John A. Nauman, for rule. 
F. S. Groff, contra. 

September 22, 191 7. Landis, P.J. — 
The original statement filed by the plaintiff 
alleged that he was, on November 2, 19 14, 
the owner of a traet of land in Sadsbury 
township, in this county, and that the de- 
fendant company was then operating the 
Atglen and Susquehanna Branch of the 
Pennsylvania Railroad, known as the Low- 
Grade Road, alon^ the plaintiff*s said lands; 
that the company, about midday of the said 
November 2, 1914, negligently and care- 
lessly operated, on its said line, close to the 
plaintiff's land, an engine, drawing a train 
or trains, the property of the defendant, 
the smokestack or flues of which was defec- 
tive, in that it emitted large sparks in great 
quantities and in such a manner that the 
grass fields and fences of the plaintiff were 
negligently and carelessly ignited and set on 
fire by a spark or sparks from the said loco- 
motive, and that the grass and vegetntion 
on about four and a half aeres were de- 
stroyed, together with about forty panels of 
fence. It was further alleged that the 



company did negligently and carelessly per- 
mit grass and weeds to grow up and be- 
come dead on its right-of-way, and close to 
the plaintiff's land, and did throw old ties 
on its right-of-way, near the plaintiff's land, 
and, on the day in question, did operate an 
engine or engines drawing trains equipped 
with defective and ineffective spark-arresters 
which emitted sparks of unusual size, in 
large quantities, in such a manner that the 
said grass, weeds and ties were set on fire, 
thereby igniting the grass and fence on the 
plaintiff*s land. 

It was also alleged that, on Wednesday, 
February 10, 1915, the same conditions 
existed, and thereby the same four and a 
half acres were again burned over, and ten 
panels of fence were destroyed. Some 
other allegations are, perhaps, contained 
therein, which are at this time immaterial. 

The defendant entered a rule for a more 
specific statement. The numbers of the 
engine or engines, which it is alleged caused 
the fire or fires, are demanded ; the time of 
day when the fire occurred is asked for, aud 
the direction in which the engines were run- 
ning. The plaintiff thereupon filed an 
amended statement. He changed the date 
of the first fire to Wednesday, November 
II, 191 4, about midday. He stated that 
the number of the engine drawing the train 
was unknown to him, but that it was going 
in a westerly dirction. As to the second 
fire, he stated that both the number of the 
engine and the direction in which it was 
going were unknown to him, as was also the 
time of day. 

I cannot see what good objection now 
exists to the statement, so far as relates to 
the first claim for damages. The plaintiff 
says that the fire was about midday on a 
specific date, and that the engine which 
caused the damage was going westerly. He 
does not know the number of the engine; 
but the defendant, with these facts before it, 
certainly has a better opportunity for ob- 
taining the numbers of the engines passing 
in this direction about this time than the 
plaintiff has. 

In Brauer v. Moore, 24 Lane. Law Re- 
view 303, this court held that a more specific 
statement will not be required in relation to 
matters as to which the defendant should 
have as much knowledge as the plaintiff. 

Courts do not require of litigants impos- 
sible things. The plaintiff could demand 
of the defendant the numbers of all such 
engines, but even then he would be unable, 
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most likely, to pick out the alleged defective 
engine; and the defendant, therefore, has 
now as much information upon the subject 
as the plaintiff would have if his demand 
was complied with. It would, therefore, 
be useless to thus furnish what he had ob- 
tained. 

As to the second (ire, it is true he gives 
no information, except an approximate da.c. 
This undoubtedly is very uncertain informa- 
tion, but if he, on the trial, cannot prove 
the fire and its cause about the time alleged, 
and connect up the defendant with itsorigm, 
he cannot recover. He will not be per- 
mitted to guess. What he does not know 
and cannot prove he cannot assert in his 
statement and cannot recover for. Under 
the present situation^ I think the rule should 
be discharged. 

Rule discharged. 



C. P. of Allegheny Co. 

JoDes & Whit^ker y. Kuokle 

Replevin — Automobile— Conditional Sale 
—IVords. '"Lessor" and ''Lessee''— ''Buyer'' 
and "Seller '--"Rent." 

Judgment was entered for defendant where it 
appeared in replevin that defendant purchased 
an automobile from one who had failed to make 
all the payments or comply with the conditions of 
an agreement, of which defendant had no know- 
ledge, when the agreement upon which the 
original sale had been made in another state, was 
a conditional sale and not a lease. 

In an instrument, providing for the sale of an 
automobile and the payment of installments for 
the unpaid balance of the purchase money, the 
words "lessor" or ''lessee" were not used, but the 
parties were designated as *'seller" and '*buyer" 
and the word "rent" as used was equivalent to 
"liquidated" damages, and it was not clear that 
a bailment was intended, the court on a rule for 
want of a sufficient affidavit of defense in replevin 
determined that it was a conditional sale and not 
a bailment, discharged the rule and entered judg- 
ment for defendant. 

Rule for Judgment for Want of a Suf- 
ficient Affidavit of Defense. 

7. E. Little^ Jos. R. Conrad and Alex- 
ander E. Eckles for plaintiff. 

A. C. Christiansen for defendant. 

October 3, 191 7. Reid, J. — This is a 
rule for judgment for want of a sufficient 
affidavit of defense. 



The action is in replevin. . 

The facts are all apparent upon the record, 
and are briefly as follows: 

Jones-Whitakcr Sales Company of the 
City of Indianapolis, Indiana, and Victor 
George Smith of Kokomo, same State, en- 
tered into the agreement a copy of which is 
appended to the statement of claim, wherein 
the plaintiff is styled the ''Seller" and said 
Smith the "Buyer," by virtue of which, for 
the consideration therein specified, said 
"Buyer" became the possessor of a certain 
Chevrolet automobile. The price of the 
automobile was $585.20, of which the 
**buyer" paid $250.00 in hand and agreed to 
pay the balance in monthly payments of 
$27.95 until the whole purchase price should 
be fully paid, with interest at 6% on the 
deferred payments. Provision was made 
that title should remain in the ''Seller" un- 
til the purchase price should be fully paid. 

The "Buyer" agreed inter alia, '*not to 
part with the possession of said property or 
to remove it from the State without the 
written consent of the "Seller.'' Said buyer, 
however, disregarded his agreement to make 
such additional payments and not to remove 
the property from the State of Indiana, but 
brought it into the State of P.innsylvania 
and sold it for a valuable consideration to 
the defendant, Albert Kunkle, who had no 
knowledge of any defect of title, and is ad- 
mitted to be an innocent purchaser. 

Plaintiff replevied the automobile in the 
hands of said Kunkle, who gave a counter 
bond, and thereafter, in reply to the plain- 
tiff's statement of claim, filed an affidavit of 
defense averring his purchase from said 
"Buyer" for value, without knowledge of 
any limitation in the title of said Smith, and 
averring that the agreement referred to 
between said "Seller" and "Buyer" consti- 
tuted a conditional sale, and not a bailment — 
vesting title in his, said defendant's, vendor 
as against the '*Seller." 

The motion for judgment raises the sole 
question as to whether such instrument 
Exhibit "A" of plaintiff's statement, was, 
under the law of Pennsylvania, a conditional 
sale or a bailment. 

Exhibit "A," the contract appended to 
the statement of claim, in our judgment, 
has all the marks of the instruments which 
the courts of this State have held to evidence 
conditional sales and not bailments. 

We are aware that it is not what the 
parties call the agreement that controls its 
legal effect — and that the intention of the 
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parties, as drawn from the instrument, must 
prevail as against mere designations of the 
thing. 

But, nevertheless, the presence or absence 
of the terms which usually indicate an in- 
tention to make the depository of the chattels 
a bailee, has great weight in determining 
the meaning of the parties; Kelly Road 
Roller Co. v. Spyker, 215 Pa. St. 332. 

In our opinion, the contract in question 
in the case at bar is open to the criticism of 
that in the case cited above : 

'^There is nothing about this agreement 
that suggests a bailment except the use of 
the word 'lease' in the first line and the 
word 'rental' in the supplement. But these 
words were evidently used to give another 
name to what was meant to be a conditional 
sale. The agreement has none of the in- 
dications of a lease. Inhere is no term 
mentioned, and there is no provision for the 
return of the roller except in case of default 
in making monthly payments. Although 
fixing a term and providing for a return at 
the end thereof, may not be essential to a 
bailment, they are important and often con- 
trolling evidence of the intention of the 
parties." 

The instrument which plaintiff maintains 
is a bailment has less of the evidence of such 
intention on the part of the contracting 
parties, than any other which has come 
under our observation. 

In the top lint, in bold capitals, it is en- 
titled "Contract for Purchase of Auto- 
mobile." The term "lessor" or "lessee," 
"bailor" or "bailee," is nowhere used — nor 
are the terms, "let" "leased" ^'bailed" or 
other* phrases of a similar nature usual m 
contracts or bailment anywhere found. On 
the contrary, the parties are throughout 
designated as *'seller" and "buyer." 

The term "rent" is used but once, appear- 
ing in the 5th paragraph in connection with 
the right of the seller, who may, at his option, 
**either declare the entire balance of the 
purchase price due and collectible, or may 
rescind this contract to sell and take posses- 
sion of the property * * * without notice ; 
and in the event of such rescission all pay- 
ments already made by the buyer shall be 
taken and retained by the seller, not as 
penalty^ but as rent for said property and 
liquidated damages for the breach of this 
contract. * * *" It will be seen from 
the above that the word **rent" is only an 
equivalent term for "liquidated damages" 



and does not, standing thus alone, stamp 
this instrument as a lease or bailment. 

The cases of Morgan-Gardner Electric 
Co. V. Brown, 193 Pa. 351, and Farquhar 
V. McAlevy, 142 Pa. 233, are also in point 
as to the inadequacy of the word "lease,'' to 
constitute a bailment under the facts thus 
presented, and as to the necessity of a pro- 
vision for the return of the property to the 
alleged lessor, in order to affect a legal 
lease or bailment. 

No such return, at the end of any term 
or period, is stipulated for in the case before 
us, except that incident to the failure of the 
"Buyer" to make payment. 

Of such a provision, Mcllvaine, P. J., in 
the opinion of the trial court, Morgan- 
Gardner Electric Co. v. Brown, 193 Pa, at 
PP- 357-8 (affirmed by the appellate court 
on that opinion), says: 
**This provision was not put in the contract 
to insure the return of the property to the 
Electric Company, 'so that it might have its 
own again,' but to insure the payment of 
the notes, so that the property might remain 
in the possession of the Coal Company as its 
own. It was a contract remedy to enforce 
payment, not of hire, but of purchase 
money." 

The case of Enlow v. Klein, 79 Pa. 488, 
relied upon as supporting plaintiff's con- 
tention that exhibit "A," constitutes a bail- 
ment, does not, under the facts of thb case,, 
support the proposition. 

To use the term "to furnish within tei» 
days" does not bring the case within the 
decision of Enlow v. Klein. Woodward, J. 
in that case explicitly says : 
"The use of such a word as furnish, vague 
as it is in its signification, would leave the 
clause in which it occurs of ambiguous im- 
port, if there were nothing besides to indicate 
the sense in which it • was employed. It 
might imply a sale, a lease, a loan, a gift or 
a delivery of a chattel in payment of a debt^ 
in accordance with its context and its sub- 
ject matter. 

Of the case of Enlow v. Klein, Paxon, ]., 
in Stadfeld v. Huntsman & Company, 92 
Pa. St. at p. 57, says: 

"An examination of the facts shows, that 
it was a ease of hiring; that $2 per week of 
the sum to be paid, wa$ for the use or hire 
of the horses. This clearly appears in the 
report of the facts * * *. This was an 
important feature of the case in our con- 
sultation, and is referred to now that it may 
not be misunderstood hereafter. Enlow v. 
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Klein was fortified by the authorities, and 
we do not propose to disturb it. But we 
will not take one step beyond it. We stop 
just where it ends.** 

The instrument before us, Exhibit "A," 
does not, taking it in all its details, present, 
or suggest the idea, that the monthly pay- 
ments of $27.95 ^rc ^^^^ ^ compensation 
for the use or hire of the automobile in 
question. 

In Farquhar v. McAlevy, 142 Pa. at p. 
240, the Per Curiam opinion of the appellate 
court again says : 

"Enlow V. Klein * * * stands on its own 
peculiar facts, and, to that extent, is author- 
ity ; but, as remarked in Stadfeld v. Hunts- 
man * * * we will not go one step beyond 
it." 

It is urged by plaintiff that the contract 
in question presents the case of an agreement 
to sell in futuro, which never became exe- 
cuted through the failure of the "Buyer*' to 
comply with its terms, the language of 
Exhibit "A** being, in part, as follows: 

"The Seller, in consideration of the pay- 
ments and conditions herein set forth to be 
performed by the Buyer, does hereby agree 
to furnish within ten days after the date of 
this agreement to the Buyer, and agrees to 
sell to the Buyer, subject to the cmditians 
hereinafter cantamed, th: following des- 
cribed personal property * * *.'* 
This was followed by the actual delivery to 
the Buyer, of the automobile in question 
and the payment of $250 required as hand 
money. 

That such possession as was yielded to the 
Buyer, notwithstanding the phraseology as 
to a future fulfilment of conditions, is one 
of the chief marks of ownership, under con- 
tracts for conditional sales is apparent in 
Ott V. Swcatman, 166 Pa. 217. In that 
case, in the opinion of Jenkins, J., at p. 222 
(affirmed by the appellate court), it is said: 
ii» • * jiuj ju doubful cases the court in 
construing the contract has been governed 
by the principle that 'possession of personal 
property is the great mark of ownership.' " 

In the case of Harper v. Hogue, 10 Supr. 
Ct. 624, the question presented here, that 
the contract was to be executed in futuro, 
and therefore no present title passed, w^ 
raised. The contract there was that "The 
party of the first part agrees that he will 
sell and transfer to the party of the second 
part on the fulfilment of the covenants an 1 
conditions hereinafter contained* — a portable 
saw mill and fixtures. 



Beeber, J., in the opinion of the Court at 

pp. 633-4, says: 

**It is argued that because the agreement 
provides that Harper 'will sell and transfer 
to the party of the second part on the ful- 
filment of the covenants and conditions 
hereinafter contained,* it shows an intent 
that there is to be a sale only after the full 
payment of the purchase money. * * * 
Some strength might be conceded to this 
argument if it appeared that possession of 
the mill was taken in pursuance of some 
terms of the agreement showing a lease or 
bailment. * * *** The agreement pro- 
vides for nothing but a- sale, — reserving title 
and calling payments rental, it is true, but 
still speaking only of a sale. The use of 
the word 'will* applies as well to the word 
'transfer* as it does to the word 'sell* and 
the seller himself has put a construction on 
this by delivering the mill at the time of the 
execution of the articles of agreement. By 
the use of this word under such circum- 
stances he does not seem to have meant so 
much to emphasize the time when he would 
sell in the future, but rather to express a 
present intent, which was to sell.* ** 

The rule for judgmrnt for want of a 
sufficient affidavit of defense must be dis- 
charged. We also enter judgment for the 
defendant for the property in controversy. 



Emig V. Keystoae Wire Cloth Company 

Appeal — Bail for Costs — Mandamus 

Defendant, within six days after judG[ment had 
been rendered against him, appeared before the 
Alderman with his bondsman, and asked for ao 
appeal, tendering the costs of the transcript, and 
offering a bond for the debt, interest and costs. 
The Alderman refused to grant an appeal unless 
the costs already accrued were paid. Subse- 
quently defendant again appeared at the Alder- 
mm's office, but the latter was absent because of 
sicknees, and the twenty days expired witho.ut an 
appeal being taken. Held, on a petition for a 
mandamus, that the petition must be granted. 

Ehrehart ^ Bang^y for petition. 
IV, A, Miller, contra. 

No. 4, August Term, 191 7. 

Application for Writ of Mandamus. 

January 7, 1918. Ross, J. — This case 

was brought into court by a petition of the 

Keystone Wire Cloth Company praving 

that a writ of Mandamus be issued to 

' Walter F. Owen, an Alderman for the 

i First Ward of the City of York, command- 
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ing him to deliver a transcript of appeal in 
the case of Charles H. Emig, plaintiff in a 
suit brought before the said Alderman 
against the above named defendant ; in which 
suit the said Alderman had entered judg- 
ment against the said defendant. 

An answer was filed to the petition and 
testimony was taken in support of the con- 
tentions of the respective parties. From the 
evidence we find the following facts : 

1. On the 17th day of March, 191 7, 
suit against the Keystone Wire Cloth Com- 
pany was entered before Walter F. Owen, 
Esq., (an Alderman for the City of York, 
Pa.) by Charles H. Emig and on said day 
a summons was issued, directed to the Key- 
stone Wire Cloth Company, commanding 
said defendant to be and appear before the 
said Alderman, &c., on the 23rd day of 
March, 191 7, between the hours of nine and 
ten o*clock A. M. 

2. At the time fixed for the hearing the 
defendant did not appear and judgment was 
entered against it in favor of the said 
Charles H. Emig, for the sum of two hun- 
dred sixty-nine dollars and ninety cents, 
with costs. 

3. On the 29th day of March, 191 7, 
W. F. Kintzing, General Manager of said 
Keystone Wire Cloth Company, appeared 
at the office of said Alderman, and demanded 
an appeal from said judgment, stating chat 
he had his bondsman with him and desired 
to give bond for the debt, interest and costs 
upon the affirmance of the judgment, and 
offered to pay the sum of one dollar and 
fifty cents, the costs of the transcript of 
appeal. 

4. The Alderman refused to grant an 
appeal to the defendant unless the whole of 
the costs incurred would be first paid by the 
defendant to him, and several days later 
wrote the defendant to that effect. 

5. On the 1 2th day of April, 191 7, the 
General Manager of the defendant Com- 
pany^ with a bondsman or surety, Mr. John 
J. Schmidt,, again visited the office of the 
Alderman for the purpose of perfecting his 
appeal by entering bond and making the 
necessary affidavit. 

The Alderman was at that time confined 
at his dwelling house by sickness which rend- 
ered him unable to attend to the duties of 
his office; consequently defendant did not 
take its appeal within the twenty days from 
the entry of judgment. 

6. The petitition tor mandamus was pre- 
sented to the Court and filed April 1 7th, 1 9 1 7. 



The evidence divulges that the Alderman 
was mistaken in his conception of the duties 
of an Alderman and the rights of a party 
litigant. The law is quite plain and reads 
as follows: **If any appellant shall give good 
and sufficient bail absolute,, for the payment 
of debt, interest, and costs that have and 
will accrue on affirn^ance of the judgment^ 
the appellant shall not be required to pay 
any costs before taking an appeal;*' Act 
approved May 29th, 1907, P. L. 306. It, 
therefore, was the duty of the Alderman to 
allow the petitioner to appeal from his 
judgment upon a compliance with the above 
cited law ; Cambria Auto Co. v. Frischkorn» 
54 Pa. Super. Ct. 272; Snyder v. Bauer, i& 
Dist. Rep. 639. 

The peremptory writ of mandamus is 
awarded as prayed for. 



C. P. of Schuylkill Co- 

Eroh V. Payer 

Mechanics Lien — Section 10, Act of June 
4, J go I, I\ L, 432, 

Section 10 of the Act of June 4, 1901, P. L. 432^ 
requires that the claimant in a mechanic's lien 
issue a scire facias against the owner within two 
years of the filing of the lien unless the ownei in 
writing filed before the expiration of such time, 
waives the necessity for so doing for a further 
period not exceeding three years; if the plaintiff 
fails to comyly with this Act the lien may be 
stricken off. 

Rule to strike off Lien, 
y. H, Garrahan for Rule. 
G. W. Ryon, Contra 

November 12, 8917. Berger, J. — This 
is a rule to strike of{ a mechanic's lien on 
the ground that the claimant has failed to 
issue a scire facias against the owner within 
two years of the filing of the lien, as is re- 
quired by Sec. 10 of the Act of June 4,. 
1 90 1, P. L. 432. The lien was filed June 
5> 191 5> snd the rule to strike it of{ was 
taken September 10, 191 7. 

J. A. Eroh, the assignee of the claimant 
of H. E. Eroh, made answer to the said rule 
in which he avers that he and his counsel, 
George W. Ryon, Esq., and the owner and 
her "^counsel, George Striegel, Esq., after 
various meetings between the parties during 
the two years subsequent to filing the lien* 
agreed that the claimant should be adjusted 
out of Court, and that pending an adjust- 
ment no proceedings would be taken upon 
the mechanic's lien \ and failing in an ad- 
justment, proceedings might then be taken 
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as though no delay had occurred. That 
the negotiations continued until sometime in 
August, 191 7, when the owner, through her 
attorney, agreed to pay to the claimant's 
attorney the amount of the lien less $125 in 
full settlement of it.. The answer of the 
claimant is supplemented by an answer filed 
by his counsel, George W. Ryon, Esq., who, 
in addition to the above recited facts, avers 
that he had a conversation with counsel for 
the owner in the spring of 191 7 about plac- 
ing the case upon the list for trial but that 
he agreed not to do so upon the representa- 
tion by counsel for the owner that the case 
could not go to trial on account of the 
owner's illness. It is further averred that 
the owner has^ repudiated the agreement of 
her counsel for the settlement of the said 
case because she is in league with another of 
her creditors in an effort to avoid the lien, 
and request is made to the Court, in said 
supplemental answer, to allow the issuance 
of a writ of scire facias nunc pro tunc. 

The case is before the Cburt for disposi- 
tion on petition and answer. Counsel for 
the mle to strike off the lien agrees that the 
facts set fortli in the original, and in the 
supplemental answer, are correct. The 
question to be determined is whether, upon 
the admitted facts^ the rule to. strike off the 
lien must prevail, or whether the Court has 
power to authorize the issuance of a scire 
f adas nunc pro tunc. 

Section 10 of the Act of 1901, supra, re^ 
quires a scire facias upon a mechanic's lien 
to be issued within two years from the date 
upon which it is filed, unless the owner in 
writing, filed before the expiration of said 
time, waeves the necessity for so doing for 
a further period not exceeding three years. 
The said section also provides that if a lien 
be not prosecuted in the manner and at the 
times aforesaid, it shall be wholly lost. 

It is admitted that the lien in question 
was not prosecuted in aecordance with the 
statutory requirements. The reasons for 
the failure to do so are set forth in the ans- 
wers to the rule to strike off the lien. 
Whatever our view might be in the absence 
of the plain terms of the statute, we are of 
the opinion that the statute is mandatory, 
and that the Court cannot give the claimant 
the relief prayed for. See Sterling B. Co., 
Appellant v. Syria Improvement Association, 
226 Pa. 475 ; Haas v. Schmidt, 26 D. R. 

a93. 

Thd rule to strike off the lien must, 

ttaer^fotr, be sustained. 



I The rule to strike off the mechanic's lien 
' in the above stated case is made absolute, 
' and the said lien is directed to be stricken 
from the record. 



Messiah Orphana^ y. Monaghan Twp. 

School Distrid 

Martdamus — Right to Sue — Tuition. 

Plaintiff, a duly incorporated orphanage, sued 
out, in its own name, a writ of mandamus to com- 
pel defendant school district to furnish schooling to 
certain of its minor inmates, under the Act of May 
9, 191 3, P. L. 192. The defendant mo%'ed to quash 
I the writ, because plaintiff was not a party benc- 
, ficially interested in the enforcement of the law. 
! Held, that the writ must be quashed. 

I Plaintiff is not pecuniarily interested in the 
! enforcement of th« School Board's alleged public 
\ duty, as the cost of such tuition would be payable 
by the several school districts in which the re- 
spective children have their legal residences^ 

Nor has it such a beneficiary interest, or is It 
such legal representative of the personal interests 
of these children, as will entitle it to sue out a 
writ of mjBadamus in its own name. 

The Act of May 9, 19 13, P. L. 192, provides 
that when an alternative writ of mandnmus is 
sued out "to procure the enforcement of a public 
duty," the proceedings shall be prosecuted in the 
name of the Commonwealth on the relation of 
the Attorney General or of the District Attorney 
of the proper county^ as the ease may require. 

No. 47» October Term, 1917. 

Alternative Mandamus. 

Motion to Quash. 

S. B. Meisenhelder, for motion. 
R. S. Spangler, contra^ 

January 7th, 191 8. Wanner, P. J. — 
This alternative mandamus was issued on 
the petition of the ''Messiah Orphanage" of 
Monaghan Township, York County, Pa., 
to compel the School Directors of said town- 
ship to furnish schooling to certain minor 
inmates of said institution* under the manda- 
tory provisions of the Act of May 9th, 
191 3, P. L. 192. 

It alleges that plaintiff's demand for 
tuition of said children in the public schools 
; of said township was refused by defendants, 
I and that when they were sent in pursuance 
of said demand to the nearest public school, 
they were refused admission by the teacher 
in charge of the same. 

The defendants now move the Court to 
quash said writ because it was sued out by 



'142 



YORK LEGAL RECORD 



^the plaintiff in its own name, instead of in 
the name of the Commonwealth oil the rela- 
tionr of the District Attorney of York 
County, for the reasons (i) That the 
"Messiah Orphanage" is not a party which 
is itself "beneficially interested" in the en- 
forcement of the law. (2) It is not alleged 
in the petition that these children had no 
parents or guardians of their persons, who 
might sue out the writ in their interest. 

The other objections arc general and go 
rather to the merits of the case^ than to the 
regularity of the proceedings. 

The Act of 191 3, supra., provides that 
when an alternative writ of mandamus is 
sued out "to procure the enforcement of a 
public duty," the proceedings shall be prose- 
cuted in the name of. the Commonwealth on 
the relation of the Attorney General or of 
the District Attorney of the proper County, 
'^s the case may ^equfrfc. * * " ' 

A pny^t;^ cifizen,, haying i^pp.crsqnal in- 
jtcrcst ip the. matter other than that which 
'is common to all other citizens of the Dis- 
*tfict, cannot sue out the writ in his own 
name; Vide cases 3rd Purd. Dig. (13th 
'Ed.) 2426, notes (s) and (r). 

In Kaine et al. v. Comth. ex rel. Mana- 
!way, 101 Pa. 490, the father of the child 
vyho had been refused ad nlission to the pub- 
fic .^hogls/ on jaqcouot. of its color, sued out 
the writ in his own, name and no question 
was raised* as to his right to do so, probably 
because of his personal interest. ia his son, 
or because as his natural guardian he repre- 
sented the son's interest in the enforcement 
of the law. ' 

But in the very recent case of Gomth. ex 
reh Wait v. Schumaker et al., 255 Pa, 67, 
, which case, like this, was for the enforce- 
.mcnt of the statutory right of children in- 
niates of an Orphans' Home to tuition in 
'the public schools, the writ was sued out on 
the relation of the District Attorney of the 
County. 

In this case the "Messiah Orphanage" it- 
self does not appear to be pecuniarily inter- 
ested in this matter, as the tuition of its 
pupils in the public schools would, under the 
terms of the Act of 191 3 itself, be payable 
by th^ several school districts in which the 
respective children have their legal residences. 

It may be, too, that these children have 
"parents, or legal guardians, who would be 
the proper parties to sue out a writ in their 
interest, as nothing to the contrary appears 
in the plaintiff's petition^for this writ. 



, .... , , 

No quasi parental relation, or guardisr^- 
shiV of these children, fn the petitioner, can 
be presurtietf merely fhom the fact of their 
being inmates of this Orphanage; BlacK v. 
Graham ef al., 238 Pa. 381. 

The plaintiff, therefore, on the airegations 
of the petition itself, has no such legal 
standing in court, either as One having 
"beneficiary interest" in the enforccment^of 
this aHeged public duty of the Schocft Beard, 
or as the legal representative of the personal 
interests of these children, as en tiHcs it to 
sue out this writ in its own name. For 
these reasons it should be quashed in order 
to secure statutory regularity of proceedings, 
and permanency of results in this case. 

The rule to show cause is made absolute, 
and the writ of mandamus is quashed. 



C. P. of Montgomery Ca 

Elkins v. Rosenberger, 

Damages — Joint Defendants — Husband and 
IVife, 

Plaintiffs brought suit against husband and 
wife for the recovery of damages, which, accord- 
ing to the statement of claim, were the result of 
an assault committed by the wife "in the presence 
of her husband." The defendants were not 
alleged to have been tort-feasors, neither was 
any concert of action averred or shown. The 
I testimony clearly showed that the husband de- 
! fendant was not an active tort-feaser; that be 
did not either actively or passivel)r participate in 
the alleged assault by his wife upd^n plaintiff; 
that he was not present when it occurred and 
that when he returned his only act was to take or 
pull his wife away from the scene. Held, on a 
^notion to take off compulsory no^n-suit that "upon 
the record as it stood at the time of the trial, ind 
upon the plaintiffs* evidencci no verdict, CouOld 
have been properly rendered against anyone." . 

Motion to take ofiF compulsory non-suit. 

James M. Simms and Harold G, Knight^ 
for Plaintiff. ' ' 

7, Ambler Williams, for Defendant. 

October 31, 1917* Miller, J. — The 
plaintiffs were servants of the defendants at 
their residence in Elkins Park, this county. 
The plaintiff husband was the chauffeur 
and his wife acted as mother*s helper and 
made, herself generally useful about the 
household. They occupied rooms oyef tly 
garage. 

Mrs. Elkins became dissatisfied with these 
quarters and the plaintiffs decide^ to leave 
their employment. Before their departure, 
on the evening of January 19, ^916, Mrs. 
Elkins went alone, to the hou$e» pict Mr* 
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. » . . ... 

^Koseftber^er in the second floor hiallway 

'irid 'asked, him for the wages she claimed to 

'be then' due. He left her standing in the 

hallway and entered a bed-chamber to get 

'the money. She testified that he went out 

*cif her sight and that she did not know 

where he had gone — *'he had left my 

presence." 

■ During Mr. Rosenbergers absence, his 
wife came into the hallway, whether from 
the room he had entered, or elsewhere, "we 
are not clear in our recollection, and, find- 
ing Mrs. Elkins there, it is claimed, com- 
mitted an unprovoked assault upon her. 
It was over when Mr. Rosenberger returned 
.with the money. He immediately took his 
wife away. 

Daniel Elkins and his wife then brought 
this suit against both the Rosen b rgers for 
the recovery of damages and in their state- 
ment of claim set forth th;it the assault was 
committed by Mrs. Rosenberger "in <he 
presence of her husband." The defendants 
were not alleged to have been joint tort- 
feasors, neither was any concert of action 
averred or shown. 

A compulsory non-suit was entered at the 
close of the plaintiffs' case and we now have 
this motion to take it off. 

It should be noted that, before the non- 
suit was entered, the plaintiffs were afforded 
an opportunity to discontinue as to the 
husband defendant and amend their state- 
ment accordingly. This they declined to do. 

It may be conceded that, under the facts 
shown, this suit was properly brought under 
the common law; Hess v. Heft> 3 Pa. Sup. 
Ct. 582. 

The act of June 8, 1893, P. L. 344, in its 
section 3, provides, in part, however, that : 
''Hereafter a married wonian may sue and 
be sued civilly in all respects and in any 
form of action and with the same effect and 
results and consequences as an unmarried 
person * * * * nor may she be arrested or 
imprisoned for her torts." 

In Gustine, appellant, v. Westenberger, 
:224 ^^' 455^ ^^^ appellee's wife had induced 
her brother to personate her husband in 
executing a mortgage and acknowledging it 
before a notary public. A writ of scire 
facias was afterwards issued for its collec- 
tion. The appellee defended by claiming 
his signature to the mortgage to have been 
forged and denying that he had acknowl- 
edged it. The verdict and judgment were 
in his favor. On appeal, the judgment 
was affirmed. 



The trial judge having refused the fol- 
lowing point for charge: "If under all the 
evidence in the case the fraud in the case 
was that of defendant's wife, the husband 
would in law be answerable for this to the 
plaintiff as for his own fraud and^the ver- 
dict should be for the plaintiff," it wis 
argued to the contrary on the appeal, that 
the husband was answerable for the torts of 
his wife committed after marriage. 

The Supreme Court, speaking through 
Mr. Justice Brown, says of this contention: 
**We know of no rule of law that ever per- 
mitted a husband's property to be taken 
from him on a deed forged by his wife, or 
the forgery of which was procured by her. 
Since the passage of the act of June 8, 1893 
P. L. 344, a married woman may be sued 
civilly in all respects and in any form of 
action with the same effect and results and 
consequences as an unmarried person, except 
that she may not be arrested or imprisoned 
for her torts. Under that act she, and not 
her husband, is liable in damages for her 
torts." 

In Smith v. Machesney et al., appellants, 
238 Pa. 538, the plaintiff sued both husband 
and wife, defendants, for the recovery of 
damages for personal injuries sustained by 
her being injured in stumbling over the edge 
of a freight elevator, which; it was claimed, 
had been negligently permitted to project 
above the side-walk in front of rtal estate 
that was owned by the defendant wife. No 
claim was made against her husband as an 
actual tort-feasor. The defendants appealed 
from a judgment against them entered on a 
verdict in favor of the plaintiff. Mr. Justice 
Potter, speaking for the Supreme Court, 
said : "The liability for which recovery is 
sought is based entirely upon the ownership 
of the property by the wife. It is not Con- 
tended that either husband or wife was 
present when the tort was committed, or 
that the husband was personally guilty of 
the negligence which caused the injury to 
the plaintiff. The neglect of duty charged 
was that of the wife's employees, for which 
she would be responsible. The husband 
seems to have been joined as a defendant iti 
this case under the idea that the common 
law liability of the husband for the torts of 
the wife still prevails. But whatever may 
have been the rule at common law, we held 
in Gustine v. Westenberger, 224 Pa. 455 
(460) : ^Since the passage of the act June 
8, 1893, P.* L. 344, a married woman may 
be sued civilly in all respects and in any 
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form of action with the same effect and 
results and consequences as an unmarried 
person, except that she may not be arrested 
or imprisoned for her torts. 

Under that act, she and not her husband, 
is liable in damages for her torts. In the 
present case it was, therefore, not only un- 
necessary but improper to join the husband 
as a defendant. We do not understand 
that the claim in this case was made against 
the husband as an actual tort-feasor, but 
only by reason of his supposed responsibility 
for the tort of his wife." The judgment 
against the husband defendant was, there- 
fore, reversed. 

In WoUaston v. Park, appellant, 47 Pa. 
Sup. Ct. 90, in which the judgment of the 
lower court in favor of the plaintiff was 
affirmed, it, at the trial, had refused a point 
to the effect that "the defendant's husband 
is liable for the defendant's torts and as he 
has not been joined as co-defendant with 
her in this suit the verdict must be for the 
defendant," and this refusal had been as- 
signed as error. We do not see that, as 
contended by the plaintiff, this case is at 
variance with those above mentioned, upon 
the authority of which the non-suit in the 
case at bar was entered. 

The testimony in this case was not trans- 
cribed and we have nothing but our own 
trial notes before us. They clearly show 
that the husband defendant was not an 
actual tort-feasor; that he did not, either 
actively or passively, participate in the al- ; 
leged assault by his wife upon Mrs. Elkins; 
that he was not present when it occurred ; 
and that when he returned^ his only act was 
to take or pull his wife away from the 
scene. 

There was no concert of action between 
-himself and his wife. His first act, upon 
his return, was one of repudiation of her 
•conduct. 

Under these facts there was, as we under- 
stand the authorities cited, no liability on 
his part and he was improperly joined as a 
defendant. 

As stated, we suggested at the trial that 
the error be corrected, but the suggestion 
was declined. This left no alternative ex- 
cept to enter the compulsory non-suit and 
such was done for this reason alone, and 
without reliance upon the further fact that 
the plaintiffs declared on a tort committed 
by the wife "in the presence of her husband" 
while their proof showed that the act was 
done when he was "out of sight j" else-i 



where in the house ; and after he "had left 
my" (Mrs. Elkins') "presence." This was 
a material variation between the allegata 
and probata. 

As we view the case, ''upon the record as 
it stood at the time of the trial, and upon 
the plaintifb' evidence, no verdict could 
have been properly rendered against anyone.'* 

The motion to take off compulsory non- 
suit is overruled. 



C. P. of 



Lackawanna Co. 



Bafler's Appeal 

Appeal from report of township auditors — 
Filing of recognizance — Act is Aprils 
1834, P. L. S56. 

An appeal from township auditors* settletnent 
of the township treasurer's account will be stricken 
off where no recognizance was filed within thirty 
days from the time of the settlement, as required 
by Sec. 104 of the Act of 15 April, 1834, P. L 556. 

Rule to strike off appeal. 

M, J. Alar tin, for Appellant. 
J. IV, Carpenter, for Appellee. 

December 21, 191 7. Edwards, P. J.— 
The appeal in this case was allowed and 
filed on February 8, 191 5. The petition 
for the appeal states that the treasurer's 
account was audited on January 10. The 
specification of the grounds of the appeal 
was filed on February 10, and the auditors' 
report was filed on January 12. The bond, 
or recognizance, was not filed until Febru- 
ary 13. Whichever of two of the above 
dates is taken —January 10^ when the ac- 
count was audited, or January 12, when the 
auditors"^ report was filed — the recognizance 
was filed too late» 

In such a case,^ underjthe Act of 1834^ 
the appeal must be made from.the settlement 
by the auditors within thirty days after such 
settlement, "provided that no appeal by such 
officer shall be received unless the appellant 
shall enter into a recognizance with two 
sufficient sureties, conditioned to prosecute 
the appeal with efiect," etc. It has been 
decided that an appeal without a recognizance 
is a nullity and that the time to enter into a 
recognizance is limited to the thirty days; 
McCready v. McGovern et al., i Kulp 

474. 
The rule is made absolute and the appeal 

is stricken off. 
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Baldmore and Harrisbur^ Railroad Co. 

y. Hanover and McSherrystown 

Street Railway Co. 

Bond — Death of Sureties — Jurisdiction* 

To settle a controversy between a steam rail' 
road company and a trolley company, concerning 
grade crossings, the latter gave a bond to cover 
all damages that might accrue at said crossings 
by reason of the negligence of itself, its officers, 
agents or employees. Subsequently there was a 
chan^^e of sureties, and when the second set of- 
sureties were all dead, the plaintiff railroad com- 
pany petitioned for a new bond. Held, that the 
petition must be granted. 

Tnere being no past or present claim during 
the life of the sureties, nor anv credit which could 
have been obtained because of their names on the 
bond, it is plain that no liability under the bond 
now exists for which the sureties could be held 
liable. 

The Public Service act of June 26, 1913, P. L. 
1408, provides that "Nothing in this act contained 
shall in any way abridge or alter the existing 
rights of actions or remedies in equity or under 
the common or statutory law of the Common- 
wealth.'' 

The decree providing for a bond issued out of 
a Court of Equity on August 30, 1893, and has 
been in force ever since. It is such a condition 
as the legislature apprehended when it passed the 
section (29) above referred to. 

No. 2, August Term, 1893. 
Rule to file bond. 

Geo. S. Schmidt, for rule. 
T. F. Chrostwaite, contra. 

January 14th, 1918. Ross, J — The es- 
sential facts of this case are as follows : 

I. On August 30th, 1893, in a suit 
entered by the ^'Baltimore and Harrisburg 
Railway Company" and the "Western 
Mar>'land Railroad Company/' as Plaintiffs, 
against "The Hanover and McSherrystown 
Street Railway Company" as defendant, this 
Court entered a decree, relating to certain 
grade crossings^ of which the following was 
« part. 

. "7. That the Hanover and McSherrys- 
town Street Railway Company shall enter 
into a bond with surety or sureties to be ap- 
proved by the Court conditioned to indem- 
nify and save harmless the plaintiffs against 
all suits, actions, claims, demands and dam- 
ages by all persons on account of any ac- 
cident at either of said crossmgs occasioned 
by the negligence of said defendant, its of- 
ficers» agents or employees, said bond to be 



in the sum of twenty thousand dollars, 
before constructing the said crossings, costs 
of equity proceedings pending to be paid by 
the Hanover and McSherrystown Street 
Railway Company." 

2. On September 6th, 1893, the defend- 
ant, above named, in accordance with the 
above decree, filed in said Court its bond in 
the sum of twenty thousand dollars, with 
Charles E. Ehrehart, Samuel L. Johns, and 
Lewis D. Sell, as sureties, which bond was 
approved by the Court. 

3. On March i, 1909, the defendant 
filed its petition in court, praying that it be 
permitted to substitute a new bond for the 
said bond approved September 6th, 1893; on 
the same day the Court made an order and 
decree allowing the new bond to be filed in 
lieu of and as a substitute for the said bond 
filed on the 6th day of September, 1893, 
and discharging and relieving the above 
named sureties on said last mentioned bond 
from all further liability thereon, which new 
bond in the sum^of twenty thousand dollars 
drawn in conformity with the said decree 
made on Angust 30xh, 1893, and signed by 
William H. Lanius, John W. Steacy and 
George P. Smysec, as sureties, was on said 
March ist, 1909, duly filed in, and ap- 
proved by the Court ;> counsel for the plain- 
tiff consenting to the filing and approval 
thereof. 

4. Subsequently, the said "Baltimore and 
Harrisburg Railway Company" and other 
railroad companies were merged with the 
said "Western Maryland Railway Com- 
pany" under the laws of Pennsylvania, and 
consolidated into a single corporation by the 
name, style, and title of "Western Mary- 
land Railway Company," possessing within 
the Commonwealth of Pennsylvania all the 
rights, privileges and franchises of each of 
the corporations so consolidated ; among the 
rights and properties so acquired was the 
ownership and right to maintain and operate 
the railroad of the ^'Baltimore and Harris- 
burg Railway Company," at the crossings 
referred to in the said Court's decree of 
August 30ih, 1893. 

5. The said" Western Maryland Rail- 
way Company," now presents a petition 
averring "that all of the sureties on the 
bond of the above named defendant, filed in 
this court on March 1^ 1909, are dead, said 
George P. Smyser and W. H. Lanius hav- 
ing respectively died on the 28th day of 
February, 1912, and on the 21st day of 
January, 191 3, and their estates have herer 



146 



YORK LEGAL RECORD 



tofore been distributed in due form to the 
parties entitled thereto and are Mi subject 
to the Iten of said bond. That the remain- 
ing surety, John VV« Steacy, died on the and 
day of March, 191 7, and that the obligation 
of said bond will, at an early date, cease to 
be a lien upon the real estate of said last 
named surety." 

6. The prayer of the petition is "That 
the Hanover and McSherrystown Street 
Railway Company, defendant in the said 
proceeding, be ordered and decreed to enter 
into and file with * * (this) Court, a bond 
with surety ot sureties to be approved by 
the Court/ Conditioned to indemnify and 
^ve harmless your petitioner, the successor 
of the plaintiff in the above lien, against all 
suits, actions, claims, demands ind damages 
% ill persdh^ on idCount of t^y accident at 
^ith^ of said crossings ckxasioned by the 
neglect of the defendant, its officers, agents 
or enlployees, said bond to bt in the sum of 
tii^enty thbusand dollars." 

7. The defendant's answer does not 
d^ny the averments of plaint!ff*s peti- 
tion, but says, that the estates of the said 
^eccised sureties have not been so distri- 
buted that the obligation which they signed 
m sureties hii ce^ed to be a lien upon the 
teal estate bound by it. 

The answer tlso denies the right of this 
Court to require it to file another bond 
uAdet the facts. 

Ill ftUpport of the first proposition the 
defendant argues through its counsel, "that 
there ii an engagtoient here to indemnify 
what miy at any tinie occur, aiid that this 
engagement Extends td the representatives 
t>f the sureties." An endeaver is made to 
support this argument by several cited auth- 
orities. Tho&e citations ar^ not deemed ap- 
plicable to the circumstances of the present 
d^Cv They tend to esuUish the principle 
that where a person becomes a guarantor 
that a contrlictor or covenantor will perform 
a definite and well defined thing for con- 
sideration in a specified time, and fails in 
the performance of his promise, the surety 
or his estate may be held liable for the 
known and estimated amount of loss. 

The case now being considered involves 
no past or present actual claim during the 
life of the bond nor does it involve any 
credit which could have been obtained be- 
cause of the names on the bond as sureties. 
* 'Sureties are viewed with a favorable eye, 
both in law and equity. They should be 
held to the performance of wfail they dearly 



i^ree to do; but they ought not to be 
charged by strained construction, and on 
doubtful conjecture;" Weaver v. Shryock, 
6 S. & R. 264. 

That the sureties on the bond in question 
are all dead, and that the principal obligor 
is cognizant of that fact, is nuide plain to 
the Court by the admissions made in the 
answer filed in response to the avermenta 
contained in the relator's petition. 

It is also plain that no liability under the 
bond now exists, for which the sureties 
could be held liable. From those obvious 
facts, and from an inspection of the bond it- 
self| the contract mentioned in the bond is 
an executory one ; and the liability is yet to 
arise which could hold any of the sureties 
on the bond or their estates liable. Thai 
the estates of the deceased sureties have been 
disposed of by actual distribution under 
legid process and by will, are matters of 
record of which this Court has official 
knowledg. We are, therefore, of the opinion 
that the liability of each of the deceased 
sureties on the bond was terminated by 
death ; and the personal representatives or 
the estates of said deceased sureties could 
not be held under the present contract 
when viewed by the facts of this case ; 32 
Cyc. p. 85, pL 6; Slagle & Co. v. Ambrose 
et al.. Executors, i Mons. 30; Weaver v. 
Shryock, 6 S. & R. 262 ; Stoncr v. Stroman» 
9 W. & S. 85; United States v. Eli R. 
Price, 50 U. S. 82 ; Guy v. Ward et al., 
(Conn.) 34 Atl. 1025; Ebcn D. Jordan v. 
Elizabeth Dobbins, Admrs. (Mass.) 122 
Mus. 168; Coulthart v. CIcmentson, 
(Eng.) V Queen's Bench 42. 

The argument advanced in support of the 
second contention is, that under the I2tb 
section of Article V of "the Public Service 
Company law," approved June 26, 1913, 
P. L. 1408, this Conrt has no jurisdiction 
to determine the present contention. That 
section reads as follows: Except in cases in 
which grade crossings are in process of aboli- 
tion at the time of the passage of this Act, 
under agreement or contract with a muni- 
cipality, as set forth in the proviso of section 
five of article three of this act, the commis* 
sion shall have exclusive power todeteimine, 
order and prescribe, in accordance, with 
plans and specifications to be approved by it, 
the just and reasonable manner, including 
the particular point of crossing, in which 
trakts or other facilities of any public service 
company may be constructed across the 
tracks or other facilities of any other public 
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service company at grade or above, or below 
^ade, or at the same or different levels ; or 
in which the tracks or other facilities of any 
railroad corporation or street railway cor- 
poration may be constructed across the 
tracks or other facilities of any other railroad 
corporation or street railway corporation, 
or across any pnblic highway, at grade, or 
above or below grade ; and to determine, 
order and prescribe the terms and conditions 
of installation and operation, maintenance 
and protection of all such crossings which 
may now or hereafter be constructed, in- 
cluding the sUtioning of watchman thereat, 
and the installation of lights, block or other 
system of signaling, safety appliances, devices, 
or such other means or instrumentalities as 
may to the Commission appear reasonable 
and necessary to the end, intent and purpose 
that accidents may be prevented and the 
safety of the public promoted. No such 
crossing shall be constructed without the 
approval of the commission, evidenced by its 
'Certificate of Public Convenience,' as pro- 
vided in section five of Article three of this 
Act ; but in no case shall the approval or 
consent of any court, board, or other com- 
mission or officer, or of any municipality, be 
necessary therefore. 

''It shall be proper, however, for the com- 
mission, by general rule or order, whenever 
the same can be properly reguUted by suit- 
able general rule, to prescribe the terms and 
conditions under which such crossing may 
be constructed, operated, maintained, or 
protected without the particular approval of 
the Commission," * * * * 

The act (Sec. 12) also says the commis- 
sion shall have exclusive power to order 
"any crossing aforesaid, now existing or 
hereafter constructed" * * * * «to be 

relocated or altered, or to be abolished," * 

• * « 

The same section provides for "compensa- 
tion for damages which the owners of ad- 
jacent property taken, injured, or destroyed, 
may sustain in the construction, relocation, 
alteration, or abolition of any such crossing 
specified in this section." 

A diligent perusal of that section fails to 
sustain the respondent's contention. 

The decree, upon which the relator's ap- 
plication is now made and is based upon was 
made August 30th, 1893. It is a mandatory 
order which issued out of a Court of Equity 
and has been in force ever since. It is 
reasonable to believe that it is such a con- 
dition as the legislature apprehended when 



it excepted from the operation of the act the 
abridgement or impairment of any of the 
obligations, duties or liabilities of any public 
service company in equity or under the ex- 
istent common or statutory law of the com- 
monwealth, when it provided in Section 29 
of the same Article that "such obligations, 
duties, and liabilities shall be and remain as 
heretofore. "And * * * * nothing in this 
act contained shall in any way abridge or 
alter the existing rights of actions or reme- 
dies in equity or under the common or 
statutory law of the Commonwealth, it be- 
ing the intention that the provisions of this 
Act shall be cumulative, and in addition to 
such rights of action and remedies;" P. L. 
1419. 

There is no request now to have any of 
the requirements of the decree made in this 
case abridged, or altered, and nothing is 
requested which would tend to change ex- 
isting actions or remedies in equity ; but we 
are only asked to do that, which in effect, 
would be an enforcement of the terms of 
the decree of the court of equity, made on 
the 30th of August, 1893. That there can 
be no lack of equity in this proceeding, is 
evidenced by the fact that a similar request 
was made by the defendant to this Court on 
the 1st day of March, 1909, and was granted 
without any objection by the plaintiff, when 
the bond with sureties as originally approved 
by the Court was changed by the substitu- 
tion of the sureties who are now all dead 
and, as we have before observed, arc no 
longer liable for the fulfilment of the terms 
of the decree. 

It is deemed just and equitable, that the 
prayer of the petition be granted and there- 
fore the rule granted is hereby made 
absolute. 



C. P. 



Bcrfct Co. 



Betin y. Richard et tl. 



Promisory Notes — Suit by Executrix — Evi* 
dence — Competency, 

Where an executrix accepts a promiMory ootc 
made to her iDdividually by a debtor of the es- 
tate, she may sue upon the note either individual- 
ly or as executrix. 

Where the subject of a suit is a promissory note 
given by defendant to an executrix in payment of 
a debt due the decedent, the testimony of the exe- 
cutrix is competent to show the consideration by 
staring what was said to her by the defendant at 
the time the note was given. The Act of 1S87 
does not apply, as the giving of the note was a 
transaction between the witness and the defend- 
ants, and not between the decedent and the de- 
fendants. 
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In such a case the testimony of the defendant 
that she was not indebted to the estate of the de- 
cedent is incompetent, since such testimony would 
relate to transactions between the witness and the 
decedent, and fall within the provisions of the 
Act of r887. 

Rule for new trial. 

E, H, Deysher and Earle /. Koch for de- 
fendants and rule. 

Silas H. Rothermel for plaintiff. 

October 15, 191 7. Wagner, J. — This 
is an action brought by Elizabeth Beam, as 
executrix, against the defendants, upon a 
•promissory note for $950, dated March 31, 
.1915, made payable to her individually. 
The statement avers that this note was given 
by defendants on account of a sum which 
was due and owing the decedent, Moses 
Beam, by the defendants at the time of his 
•death for land conveyed and sold by him to 
Ella Richards, in her lifetime. 

One of the reasons advanced at the trial 
as a defense to the suit and argued as a rea- 
<son for a new trial, was that the note was 
made to the plaintiff in her individual ca- 
pacity and not as an executrix of the estate 
of Moses Beam, deceased, and that there- 
fore this action by her as personal representa- 
tive could not be maintained. 

It is plain from the pleadings in this case, 
together with the evidence thereon, that the 
fruits of a recovery on this promissory note 
will be assests of the estate of Moses Beam, 
deceased. In 18 Cyc. pp. 874, 875, we 
have this: "The rule seems to be well settled 
that if the fruits of the recovery will be as- 
sets the representative may declare either in 
his representative capacity or in his own 
name. This rule applies equally whether 
the action is on tort or contract, and wheth- 
er the consideration flows from the decedent 
or the representative." The rule thus stated 
applies to actions on notes : see supra. In 
Boggs, administrator of Boggs v. Bard and 
others, executors of Johnson, 2 Rawle 102, 
it is held : "Where the debt to be recovered 
is assets, the plaintiff may name himself ad- 
ministrator, and sue as such on contract 
made by him ;" see also Peries v. Aycinena, 
3 W. & S. 64. This defense to the action 
cannot, therefore, be sustained. 

Defendants assign as a reason for a new 
trial error in admission against defendants' 
objection, of the evidence of Elizabeth Beam 
as to the consideration of this note. On 
page I, N. of T., counsel for plaintiff hand- 
ed the note to the witness and asked her 



whether she recognized it. Upon her ans- 
wering in the affimative, counsel for the de- 
fendants requested an offer. Whereupon 
counsel for plaintiff stated : "The note is ad- 
mitted, but the purpose for which it was 
given is denied. I want to show the pur- 
pose for which the note was given ; that is, 
the consideration. We offer to show that 
the considertion, $950, so expressed in the 
note, was given as the balance due on some 
purchase money for a farm situated in 
Caernarvon township, which the parties 
admit to have purchased, and for which a 
deed was given by Moses Beam." To this 
defendants objected, assigning a number of 
reasons, one of which was that "Moses 
Beam, one of the parties to the transaction, 
is dead, and therefore, the witness is incom- 
petent/' under Act of May 13, 1887, Sec. 5, 
(E),P. L.159. 

The giving of this note was a transaction 
between this witness and the defendants, 
and not between Moses Beam and the de- 
fendants. This witness was, therefore, 
competent to testify to that which, at the 
time of the giving of the note, was stated by 
them to be its consideration. The objec- 
tion of counsel was to the offer to show the 
consideration, and not to the form of the 
question which followed the overruling of 
the objection to the offer. It was only when 
plaintiff *s counsel (p. 2 N. of T.) asked the 
witness what conversation she had with 
Ella Richard that there was an objection to 
the question asked. This evidence was 
clearly admissible as showing admissions to 
the witness, the personal representative 
of the deceased, of mdebtedness as bearing 
upon the consideration for which subse- 
quently the note in question was given. 
Her testimony was that she and Ella Rich- 
ard went to Mr. Friday's (an attorney) of- 
fice to get a settlement from her (Ella Rich- 
ard ) of the balance due from her on the 
land conveyed by the decedent during his 
lifetime. That they were both agreed to 
have a note or mortgage drawn up for 
$1,000, that being about the amount agreed 
to be due. That if subsequently it was de- 
termined that this amount was more than 
the indebtedness, that then Mrs. Beam was 
to pay her the balance between the $1,000 
for which the mortgage or note was given 
and the amount due. But if this note or 
mortgage for $1,000 was not sufficient to 
cover the indebtedness of the defendants, 
then the defendants were to pay to the wit- 
ness the amount of the indebtedness which 
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was more than the amount of $i,cxx). That 
subsequently, upon the husband refusing to 
sign the papers which had been drawn up 
in Mr. Friday's office, M*s. Richard figured 
up and determined the amount due, and 
that then the promissory note in question 
for $950 was delivered by defendants to 
this plaintiff. An examination of her evi- 
dence shows that it was limited to the trans- 
action between the plaintiff and the defend- 
ants, and related to the consideration for 
which the no*^e was given* It was, there- 
lore, not incompetent under the Act of 1887. 

Another matter alleged as error is that 
the Court sustained the objection to this 
question put to Mrs. Richard (N. ofT., 
p. 29) : "State whether or not you were in- 
debted to your father's estate in the sum of 
$950 for real estate purchased from him?" 
That question as it stood related not to the 
occurrences of the time when this note was 
signed, but to transactions between the de- 
cedent and this witness as a defendant, and 
consequently was not admissible under said 
Act of 1887. Her evidence was excluded 
only as it bore upon the transactions be- 
tween her and her father. When she was 
questioned as to what she had said in Mr. 
Friday's office with reference to an indebt- 
edness to her father's estate there was no 
objection, and her evidence was admitted. 
She testified that she had not there said that 
she was indebted to her father's estate or 
that this note was given upon and in conse- 
quence of an indebtedness by her to her 
father's estate. She testified that the con- 
sideration for the note was farm stock re- 
ceived or to be received to the extent of 
$950 from the p'aintiff individually, and 
that by reason of the return of the farm 
stock to plaintiff, the indebtedness represent- 
ed by the note was wiped out. We do not 
consider that there was any error in exclud- 
ing her evidence bearing upon the transac- 
tion between her and her father. 

Reasons for new trial discharged. 



QUARTER SESSIONS 



m ^ m 



Q. S. of 



Lehigh Co. 



Roth's Petition 



Detective — Proof Required — Act of May 
23, 1887, P. L. 173. 

Affirinative and convincing proof ought to be 
furnished to the Cour that the applicant for a 
detective license has the proper qualifications. 

In re Petition of Clinton W. Roth for « 
license to conduct the business of a Detective. 

Horace fV. Schantz for Petitioner. 

October 15, 191 7. Groman, P. J. — 
Clinton W. Roth on September 5th, 191 7, 
filed his application for a license to conduct 
the business of a detective under the provi- 
sions of the Act of May 23rd, 1887, P. L. 
173. The Act provides that it shall and 
may be lawful for the Court of Quarter 
Sessions to issue a license upon payment of 
a fee of Twenty-five (^25.00) Dollars, for 
the use of the county ; the license to extend 
for the period of three years; to be revocable 
at ail times by the court upon cause shown ; 
no license to be granted until satisfactory 
proof of competency and integrity of the 
petitioner be made to the court; and a bond 
in the sum of Two Thousand ($2,Q00) 
Dollars conditioned for the faithful and 
lawful performance of the duties of the 
appointment be given and executed by the 
petitioner. Under the terms of the bond 
any person injured or aggrieved by any un- 
lawful act of the detective may bring suit 
thereon. The application was duly adver- 
tised as required by the provisions of the 
Act, and the matter came up for hearing on 
October 8th, 191 7. From the testimony 
then submitted by the petitioner and now 
on file in this proceding it appears petitioner 
is a reputable citizen of Allentown, Penn- 
sylvania, and a man of large family. He 
is at present employed as a flagman by the 
Piiiladelphia and Reading Railway Com- 
pany, earning One Hundred ($100.00) 
Dollars per month, with opportunities for 
advancement. The assurance was given to 
the court by the petitioner that eventually 
he expected to retire from the railroad ser- 
vice, and give his entire time and attention 
to the duties of the business of a detective. 

During the last October sessions of crim- 
inal court, a constable, who was also a de- 
tective licensed by this court, plead guilty 
to extortion, and was sentenced to pay a fine 
of Twenty-five ($25.00) Dollars, costs and 
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undergo imprisonment in the Lehigh county 
jail for the period of six months ; imprison- 
ment suspended. The court immediately 
issued a rule on the detective referred to to 
show cause why the license issued by this 
court should not be revoked. On October 
8th last at a regular session of this court an 
application for a license was withdrawn by 
the petitioner who held a license for the last 
three years, after a number of witnesses were 
subpoenaed in opposition to the issuing of a 
license, and before hearing had. The court 
was thus led to investigate the construction 
laced oa ths A:t by o:h;r ourcsiache 
tate. Judge Endlich, of Bsrks County, in 
Smith's Petition, 5 District Reports, Page 
467, in an opinion filed January 20th, 1896, 
uses the following languag.*: "The applicant 
for a new license, under the Act of 1887, 
Ought to furnish affirmative and convincing 
proof (to be weighed in connection with the 
judge's personal knowledge and observation 
of the applicant; Raudenbusch*s Petition, 
120 Pa. 328, 342; Kelminski's License, 164 
Pa. 231 ) that he is a person experienced in 
the essentials of the business he proposes to 
engage in, acquainted with the methods and 
habits of criminals, familiar with the privi- 
leges and duties of officers charged with 
their pursuit and arrest, possessed of the re- 
quisite courage, moderation, coolness and 
^ ihtegrity to act judiciously and efficiently in 
^ trying situations, mindful of the rights of 
citizens and the extent and limitations of 
the powers of peace officers, and that he is a 
person of unblemished character, free from 
objectionable habits and degrading associa- 
tions, above the suspicion of having been or 
becoming implicated in blackmailing schemes 
or the bringing of prosecutions for the pur- 
pose of settlement and extortion, discreet, 
honest, truthful and reliable. The licensing 
of such a person can be of no menace to the 
public. The licensing of any other sort can 
never be a public necessity, nor supposed to 
have been intended by the legislature. An 
applicant for the renewal of a detective's 
license ought to furnish similar proof that, 
during the term of his expiring license, he 
has come up to the above requirements, both 
affirmative and negative. His license has 
not made him an officer of the court, and 
the latter cannot, therefore, be presumed to 
have official knowledge of the facts concern- 
ing him. There is no provision in the statute 
for relicensing without inquiry. Every ap- 
plication is a new one as regards the neces- 
sity of proof of conxpctency and integrity." 



Judge Halsey, of Luzerne County, in Re 
Application of Fierro for a detective license, 
12 Luzerne Legal Register Reports, Page 
278, in an opinion filed May 6tb, 1904, 
took the same view of the application for a 
license as heretofore expressed by Judge 
Endlich. 

Judge Breg5', in the G)urt of Quarter 
Sessions of Philadelphia County, in Re 
Dickerson's Petition for a license as detcc* 
tive, 5 Lackawanna Jurist, Page 292, on 
January 8th, 1904, in an opinion therein 
filed, uses the following language: "It is 
true the certificate of citizens attached 
to the petition is intended to supply the re- 
quirement of the act, to furnish to the court 
^'satisfactory proof of the competency and 
integrity*' of the person applying. It is the 
court that is to be satisfied. The opinion of 
the others, as expressed by their signatures 
being to a paper, is not to me "satisfactory 
proof." In an opininion written by me in 
1895 I expressed the same thought, in al- 
most similar language. See Burnett's Ap- 
plication, 5 Dist. Reps. 3; also Smith's 
Petition, 5 Dist. Reps. 465. What was 
there decided is now reaffirmed.** 

The foregoing cited authorities indicate 
the construction placed upon the Act of 
1887 by this court, and the practice to be 
followed in applications for a license for the 
purpose of conducting the business of n 
detective. 

The testimony submitted in this applica- 
tion does not meet the requirements of the 
act so as to entitle the petitioner to a license. 
The testimony adduced is very creditable to 
the petitioner, but the proof does not go fmr 
enough. 

Application denied. 



Q. S. of 



Lancaster Co. 



Com. y. Rodman 



Maintenance for wife and child -When 
will be modified after divorce. 

Rule to revoke decree for maintenance. 

John A, Nauman, for rule. 
B, F. Davis, contra. 

September 22, 1917. Landis, P.J. — 
On July 29, 1917, the defendant was heard 
on a charge of desertion, and he was thereon 
sentenced to pay his wife, Eleanor Rodman, 
for the support of herself and her minor 
child, Mabel Rodman, the sum of three 
dollars per week. He now asserts that, on 
April 23, 1917, he was divorced in the 
1 Court of Common Pleas of this county from 
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the said Eleanor Rodman , and that his 
daughter was, in March last, fifteen years 
old, and has been employed in the Silk Mills 
bf the Shehli Silk Mills Corporation, for 
which service she is receiving nine dollars 
per week. For these reasons, he asks for 
the revocation of the said decree. In an 
answer filed by Eleanor Rodman, all of the 
above allegations are admitted, except the 
one relating to the wages earned by the 
daughter. It is said that she is now em- 
ployed by Follmer, Clogg & Company, and 
is paid from ?3.oo to $3.50 per week. As 
no depositions have been taken, we must 
assume that this latter claim is correct. 

Of course, the defendant is no longer 
liable for the maintenance of his late wife, 
a legal separation having been decreed be- 
tween them. But he must support his child. 
As she is only earning from $3.00 to $3.50 
per week, it is necessary for him to add to 
this amount for her proper maintenance. 
Wc think, as the order was made for the 
mother, and child, he should be allowed 
something because of the divorce, and that 
the order should be reduced to $2. 00 per 
week from this date, on condition that all 
the back money be paid. To this extent, 
wt make this rule absolute. 

Rule made absolute. 



m^ ^ m 



ORPHANS' COURT 

O. C. of Schuylkill Co. 

Smith's Estate 

Error in Name of Decedent — Jurisdiction 

The register of wills has jurisdiction in all 
matters relating to letters which have been issued 
improvidently ; error in the name of the decedent 
may be corrected by him. 

Petition. 

E. IV, Shoemaker for Petition. 

Nov. 12, 1917. WiLHELM, P. J. — This 

petition sets out that James Edward Smith 
died on the 22nd day of August, 191 7, and 
it can be inferred from the caption in the 
petition, notwithstanding there is no aver- 
ment to that effect, that letters of administra- 
tion were issued in said estate in the name of 
Joseph E. Smith. It is presumed that the 
name of Joseph E. Smith was represented to 
the register as being the name of the decedent. 

The petition further states that the widow, 
Minnie Smith, renounced her right to ad- 
minbter in favor of Thomas H. Snyder, 
who filed his bond for the faithful perform- 
ance of his duties as adminstrator. 

It h also alleged that there was error in 
the first name of the decedent and that said 



error **was not known or discovered until 
after the appraisement of the estate had 
been made jmd filed of record." 

The prayer of the petition is that an 
order issue directed to the register to correct 
the record to "conform to the true facts" 
therein set forth. 

If this court had jurisdiction to grant the 
prayer of the petition without notice, as is 
proposed, several difficulties lie in the way. 
It is not disclosed what records are to be 
corrected. It is asserted that letters were 
issued by the register, a bond was filed by 
the petitioner and an inventory was made 
and filed. If a renunciation was filed and 
proof of death submitted these papers are 
probably on file, and neither copies of these 
papers, or any other papers, are attached to 
the petition so that it could be ascertained 
what corrections should be made in this 
record. 

This application should have been made 
to the register, who has power to revokfc 
letters improvidently issued, Neidig Estate, 
183 Pa. 492. 

Letters of administration are improvid- 
ently granted when the proofs of death 
were made in the name of a man who did 
not exist ; that letters were granted in that 
name upon the petition of a woman who 
was not the widow of a man of that name. 

While it is possible for error of this char- 
acter to be corrected in record papers upon 
proof after proper notice, larger difficulties 
lie in the path of correcting the bond filed 
so that its value as a protection to the estate 
may not be impaired. 

The petition is dismissed. 



GetteFs Petition 

Judicial Sales — Enforcement and Validity, 
Respondent and decedent's administratrix 
agreed upon a private sale to the former of de- 
cedent's real estate; but, upon exceptions filed, 
the Court refused to confirm the sale and ordered 
a public sale, at which petitioner bought the prop- 
erty. The sale was duly confirmed and deed 
executed and delivered ; but respondent, having 
entered into possession before the public sale, 
refused to vacate, whereupon, a petition was filed 
under the Act of April 20, 1905, P. L. 239, and 
citation was granted. Held, that judgment must 
be entered against the respondent. 

The facts plainly disclose that the petitioner it 
the owner of the real estate in question, having 
his title through an ordei and decree of the 
Orphans' Court, and from all the facts, he has a 
present right of the possession thereof. 

Citation issued to Howard Bollinger, 
commanding him to appear and answer and 
show cause, if any he has^ why possession of 
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certain real estate described in the petition, 
should not be delivered to the petitioner. 

A, C, fViest for petition. 
E. E. Allen for respondent. 

January 7, 191 8, Ross, J. — This case 
was argued before the Court upon the peti- 
tion of Frank M. Gettel, and the answer 
thereto of Howard Bollinger. 

The admitted facts gathered from those 
pleadings are as follows:- 

1. Jacob Bollinger, late of Shrewsbury 
Township, York County, Pennsylvania, died 
intestate, on the 23rd day of August, 1916, 
seized and possessed of certain real estate 
described by the petitioner in his petition. 

2. On the 5th day of September, 191 6, 
letters of administration were granted by 
the Register of Wills of said York County, 
to Rebecca Bollinger. 

3. Subsequent to the granting of said 
letters of administration, there wasanagtee- 
ipent made with Howard Bollinger, the 
present respondent, to sell to him the said 
real estate for the sum of $8100.00. 

4. On the 1 2th day of February, 191 7, 
said administratrix presented to this Court 
her petition showing, among other things, 
that the personal estate of said Jacob Bol- 
linger, deceased, is insufficient to pay his 
debts, and the necessity for the sale of his 
real estate to pay the debts of said decedent, 
and praying the Court to authorize, decree 
and approve a private sale of the said real 
estate to Howard Bollinger for the sum of 
$8100.00, for the purpose of paying the 
debts of said decedent: thereupon the Court 
ordered that a private sale be authorized, 
decreed and approved, as prayed for, on 
Monday, March 12th, 1917, at 10 o'clock 
A. M., unless exceptions be Hied and a sub- 
stantially larger offer therefor be made at, 
or before that time. 

5. In due time exceptions were filed and 
a substantially larger offer was made for the 
said real estate. After a hearing, on March 
20th, 191 7, the Court made an order and 
decree refusing to decree and confirm said 
private sale, and in accordance with the 
order of the Court, the exceptant and bidder 
secured his bid for the said real estate for 
$8500.00, and a public sale thereof was 
ordered by the Court on the 26th day of 
March, 1917^ to be held within two hundred 
days from the said 20th of March, 191 7 

6. In accordance with the order of the 
Court, the said Administratrix advertised 
the said public sale of said real estate, and 



sold the same at said sale to Frank M. 
Gettel, for the price and sum of $8500.00, 
he being the highest and best bidder for said 
real estate ; and upon return of said sale to 
this Court by said Administratrix on the 
14th day of May, 19 17, the Court confirmed 
the sale so returned, nisi, and at the time 
thereafter fixed by rule of court, the said 
confirmation became absolute. 

8. Subsequently, the said administratrix 
executed and conveyed the said real estate 
by deed as administratrix and by virtue of 
said order, decree and confirmation of said 
sale, delivered said deed to the said Frank 
M. Gettel, upon his paying to her the said 
sum of $8500.00. 

8. After the said Howard Bollinger had 
agreed to purchase the said real estate for 
the price or sum of $8100.00 and before 
said public sale, he entered upon said prem- 
ises and tract of land and took possession 
thereof, and there remains and claims pos- 
session thereof, although he has had due 
notice of the legal proceedings in the 
Orphans' Court of York County, Pa., and 
of the sale and conveyance under and by vir- 
tue of said Orphans' Court proceedings of the 
said real estate to the said Frank M. Gettel. 

The petitioner, in order to obtain his legal 
possession of the real estate so purchased by 
him at a judicial sale invokes the Act of 
General Assembly, entitled "An Act pro- 
viding for and defending the rights, remedies, 
duties, and liabilities of purchasers of real 
estate at judicial sales, and of their grantees, 
heirs, and devisees thereof," approved the 
20th day of April, 1905, P. L. 239. 

It will be noticed by reference to the al- 
legations in the answer^ that the petitioner's 
averments are not controverted and that no 
material new matter is advanced by the 
answer, as replied to by the petitioner's rep- 
lication, so that under the 8th and 9th sec- 
tions of the Act of Assembly, no jury trial 
having been requested, the matter was prop- 
erly before the Court on the pleadings; 
Spang V. Mattes, 253 Pa. lOi. 

The facts plainly disclose that the peti- 
tioner is the owner of the real estate in 
question, having his title through an order 
and decree of the Orphans' Court, and from 
all the facts, he has a present right of the 
possession thereof. Therefore, under the 
1 2th section of the said Act of Assembly^ 
the Court, 

Enters judgment in favor of the petition- 
er, Frank M. Gettel, at the costs of Howard 
Bollinger, the respondent. 
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COMMON PLEAS 



Ruth V. I. 0. R. M. 

Practice-Act of igis — Sufficiency of State- 
ment, 

Plaintiff's statement, in numbered parapraphs, 
set f orth that the contract was in writing; that 
plaintiff resided in York; that defendant was a 
beneficial association in York ; decedent's mem- 
bership «nd death'; designation of plaintiff as 
beneficiary ; authority for iuch designation : notice 
and proof of death and failure of payment by 
defendant. Held, that a motion to strike off the 
statement as not in conformity with the Practice 
Act of 19 IS must be re/used* 

Where the plaintiff's statement is uniform and 
clear, every defence whether of fact or of law, 
must be clearly set up in the affidavit of defence. 

Allegations that the statement "presupposes 
and rebuts theories of thcdefence," and that to 
answer the statement would require the defend- 
ant *'to divulge its entire defence, to answer 
matters that may not be material to the issue and 
to argue matters that are questions of evidence," 
are beyond comprehension and cannot -be con- 
sidered at this time. 

No. 201, August Term, .1917. 

' Question of Law raised by Affidavit of 
Defense. 

S. B, Meisenhelder and A. W , Hermann 
for motion. . ?' 

K, W. Altlahd, contra. 

Janqary 7th^i9i8. Ross, J. — The state- 
ment in this case is intended to conform to 
the provisions of the "Practice Act^ 1915.," 

The defendant in the affidavit of defense, 
says that it *Moes not conform to the provi- 
sions of the Act*' in that, 
I. . It "is hot in concise and summary form 
of the material facts on which the plaintiff 
reits "her case." 2, That "it introduces ap- 
paricntly all the evidence of the plainriff's 
case." 3, That, it "contains conclusions of 
law." 5, That it "presupposes and rebuts 
theories of the defence." 6, Ti]at "if defend- 
ant is required to file an affidavit of defence 
in accordance with the * * Act, * * to the 
statement of claim as filed, ***** the 
defendant will be obliged to divulge its en- 
tire defence, to answer matters that may not 
be ;naterial to the issue in this case and to 
argue matters, that are que^^tions of evidence." 

An inspection of the plaintiff's statement 
I^ds. :\o jhc'.poqclusion that it is a concise 



summary of the material facts relied upon by 
the plaintiff. 

Those facts seem to be embodied in separ- 
ate paragraphs which together form a chron- 
ological recital of the facts which the plain- 
tiff is bound to prove at the trial, if the 
defendant denies them. 

Each of the paragraphs can readily be de- 
nied or affirmed by the defendant. If de- 
nied, the plaintiff, of course, must.produce 
pr£)of at the trial ; but they seem to be such 
plain allegations of fact, that the only in- 
ference to be drawn is that they- are true, 
unless they are denied by the defendant as 
specifically as they are stated by the plaintiff. 

It is our opinion, that the Act of 1915 
means that where the plaintiff's statement is 
uniform and clear, every defence whether 
of fact or of law, must be clearly set up in 
the affidavit of defence. 

The 1st, 2nd, 3rd, and 4th reasons raised 
by the defendant's affidavits are therefore 
disniissed. 

The 5th and 6th reasons given by the de- 
fendant are beyond comprehension at^'d 
therefore.: cannot . be further ► considered ^t 
this tinie^ .5, ,^ . \, 

The prayei;. qf tl^e defendan^!§ affidavit 
"to strike fron^^.tKc , records the pjaintiff^'s 
statement as., not t|eing in <:pinformity wi^ 
the • "Pfactice . Act, ninet.eep fifteen^", ^s 
refused. 

The defendant is ordered to file its affi- 
davit of defence within fifteen days from 
this date. 



C. P» of , Allegheny Co. 

Ay res et al. v. John Dunlap Co. ' 

fVorkmens Compensation—Miners — Action 
at Law ^ Liability of Employer — Child^s 
Labor Act of May 13, 191 5, P. L. 286. 

One who employs a minor contrary to the 
Child's Labor Act of May 1.3, 191 5, P. L. 286, is 
liable in damages for injuries to such employe |n 
an action at law. Such an employe is not within 
the Workmen's Compensation Act of .1915. 

The Workmen's Compensation Act of 191 5, re- 
ferring as it does to parties legally competent |o 
contract, must not be construed as destructive ^f 
statutes enacted for the protection of employes of 
whom many are under legal'disabiiity, so th%t 
the Compensation Act does not de-prive such tm- 
pl'ayes of their rights at, common law. 

A siatutorv demurrer under the Practice Act 
of 191 5 was overruled in an action for damages 
for injuries received by a minor while employed 
conirarv to ihe Child's Labor Act of \Iay 13, 
1915, P. L, 2S6, in ihat such an employe was not 
within the provisions of the Workmen's Compen- 
sation Act, which does not vest minors with 
power to contract. ^ ..... 
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StafutoTf Dtfluirrer. 

E. T. Adair and R. P. i^ M. R. Marshall, 
for plaintiff. 

Rose if Eichenauer and James H, Gray^ 
ior ddcodaot. 

January 7, 191 8. Carpintbr, J.~Tb€ 
quetttdo of law raised hy the affidavit of de* 
hnst ia — Docs the Workmen^ Compensa* 
tioo Act of 1915 prtdude recovery ofdaoi* 
ages by the platntiii's 10 a common lavt 
action? 

The facts out of which the question arises, 
as set forth in the statement^ are : Thomas 
Ayre$» Jr., when a minor fifteen years of 
age» was employed by defendant and work- 
iiint as a helper on a press or stamping, ma- 
chine used in sheet metal manufacturing, 
and while so employed was seriously injured. 
The question never has been before onr 
court and counsel state they have not found 
any decision in this State in which it has 
been discussed. Assuming, as we must« that 
plaintiffs' statement presents a cause of ac- 
tion at common law, the effect of the statute 
is, abne, before thie Court. The Act de- 
fines certain words and phrases used therein* 
The power of the legislature^ in this parti* 
cular, is not questioned and is expressly rec- 
ognized in McElhone v. Philadelphia Quar- 
tette Qub, 53 Sup. Ct., 263, opinion by J udgc 
Henderson, in which the court say : 

*^Ia the construction of a statue, words, 
if of common use^ are to be taken in their 
natural, plain, obvious and ordinary signifi* 
cance. But it must be conceded that it is 
clearly within the power of the legistatuie 
to declare in the statute the sense in which 
it used certain words words thereta contain* 
ed, and that the legislature has an inherent 
right to prcacribe the legality of its own 
definition or language. A construction put 
upon an act of the legislature by itself, by 
means of a provision embodied in the same, 
that u shall not be construed in a certain 
designated manner^ is binding upon the 
courts, although the latter without such a 
direction would have understood the lang- 
uage to mean something different ; Com. 
V. Curry, 4 Pa. Sup. Ct. 356; Getz v. 
Brubakcr, 25 Pa. Sup. Ct. 303 ; 27 Cyc. 



112. 



t» 



In McNabb v. Clear Springs Water Co., 
239 Pa. 502, the meaning of the word "es- 
tablishment*' as used in the Factory Act of 
I9<^5> was under discussion and Mr. Justice 
Elkins, speaking for the Court, said: 



*' After all, it is a question of legudative 
intention and since that intention was writ- 
ten into the very first section of the act in 
langtiage broad enough to include the pre- 
sent case, a constiuctioa giving the act a 
more restricted meaning would make an 
arbitrary distinction not warranted by the 
language natd." 

I have quoted at length, that no misap- 
prehension may exist as to the ground upon 
which my conclusion is based. 

It is contended by counsel for defendant 
that inasmuch as the legistatnre has, in the 
Workmen's Compensation Act, defined the 
W0fd '^emeloye'' tlie court is bound to adopt 
the definition^ and if so, plaintifiEs are pce- 
duded from maintaining this action. Sec- 
tion 104, so far as material to the present 
diKussion, reads: 

"The term 'employe' as used in this act Is 
declared to be synonymous with servant and 
includes alt natural persons who perform 
services for another for a valuable consider- 
ation," i^c. 

This is a comprehensive dMnition and if 
taken hterally e mb r a ce s minors under four-* 
teen yeast of age whose employment "inland 
about or in connection with any establish- 
ment'* is expressly pfohibited by the Act of 
May I3» 1915 (P. L. 286), and mmors 
under t6 years of age who, hy Section 5 of 
the Act, are prohibited employment in oper- 
ating or assisting in operating, stamping ma- 
chines used in sheet metal manufacturing. 
Section 8 of the same act provides that 
before any minor under the age of 16 years 
shall be employed, permitted or suffered to 
work in or about or in connection with any 
establishment or in any occupation, the per- 
son employing such miner shall procure and 
keep on file an empleyment certificate. In 
many States worknsen*^ com pensation Inws 
have been enacted which in their geneml 
scope and purpose are similnr to ours, but in 
a lerge number the words "lawfully employ- 
ed,'* "legally permitted lo work under the 
laws of the State, or qualifying phrases of 
similar import are used. 

Having, at the same session (1915), en- 
acted a law forbidding the empt^ment of 
children under 14 yeirs of age, and forbidd- 
ing the employment of persons between the 
ages of 14 and 16 years in certain specified 
occupations and in others pefflMttmg their 
employment under certain restnctiona, it is 
but reasonable to assume our legislators 
deemed it necessary to declare the Compen- 
sation Act applicable to persona *^lawfulfy 
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•roplc^ed." The Act of May ijtit supra, 
declares it unlawful to employ, (a) minors 
under the age of 14; (b) minors between 
the ages of (4 and 16 in certiiin occupatioQs, 
and (c) in permitted occupations between 
said ages, without first obtaining an employ- 
ment certificate. The logical conclusion 
from defendant's contention is, 'Hhe Work* 
men's Compensation Act applies to all em« 
pioyes regardless of age.*' If this condition 
is sustained it emasculates the Child Labor 
Act to^ which attention has fust been catled, 
by declaring lawful that whkh, at the same 
session, was made unlawful. Not only so^ 
but in the face of positive prohibitions in 
one Act the Co jrt is asked to hold that in 
the other the legislature intended to, and 
did in fact, impose an inhibited contract 
upon persons incapable oi making any con- 
tract. For if the word **employe" indudes, 
literally* "all natural persons'' and one who 
b employed contrary to law is declared an 
employe within the meaning of the Com- 
pensation Act> a child under 14 years of age 
may make a valid contract of employment. 
A construction which leads to such results 
cannot be adopted. Nor can it be held, that 
because Section 23 of the Child Labor Act 
provides a penalty for violation thereof, an 
employer is relieved from inability in dam- 
ages; Stehle v. Jaeger Automatic Machine 
Co, 220 Pa. 617. This case came before 
tbe Supreme Court a second time, 225 Pa. 
348, and the Caurt thea said the father and 
son, could recover damages. 

It is held in Kelliher v. Brown & Ca, 
242 Pa. 499« that the provisions oi the 
Factory Act of May 2, 1905, P. L. 352, 
requiring the owner to provide belt-sfaiftefs, 
is mandatory and in Valjaco Vr Carnegie 
Steel Col, 226 Pa: 514, that the provisions 
el the same Act requiring that machinery be 
safeguarded cannot be inapliedly waived, 
Mr. Justice Potter saying: 

*^In Pennsylvania we are committed to 
tbe view that the requirements of a statute 
adopted in tbe exercise oi the police powers 
•f the State for the protection of its. citizens 
camiQt be impliedly waived by the parties to 
the contract of employment." 

This statement of the law is adopted by 
the. Superior Court ki Hrabchak v. D. & 
Hi Co., 34 Sttpw Ct. 626, th which Rice, P. 
J.» after quoting the above adds : '*Parttcu- 
lariy is this true of statutory provisions in- 
tended for the protection of children/' In 
Krutlies v. Bulls Head Coal Co., 249 Pa. 
162, . Mr. Justice Moschzbker quotes at 



length from Hrabchak v. D. &. H. Co.^ and 
says that where compliance with the Act 
(1915.) is poesibfe it is the only justification 
whicn the law will accept. In Jones v. 
American Caramel Co., 225 Pa. 644, Mr. 
Justice Brown says: 

'*The legislative mandate is that machinery 
of every description ahall be properly guard- 
ed, and customary disregard of this is but 
customary negligence rendering everyoSne 
guilty of it responsible for the consequences 
resulting directly and solely from it." 

The several Acts relating to the gfneral ' 
question herein discussed are either manda- 
tory or inhibitory or both. Three parties 
are interested in and affected by these 
statutes: — ^the employer, the employe, and 
the State ; and the Compensation Act, refer- 
ring as it does, to parties legally competent 
to contract, must not be construed as des- 
tructive of statutes enacted for the protection 
of employ es of whom many are under legal 
disability. 

The State is vitally interested in tbe 
physical, mental and moral welfare: of. iiis 
children and. has from time ta time enactdd 
laws for their protection. Tlui^ laws a£e 
the garnered fruits of ocperien^i An 
eminent educaJtor haa said : VNo social coo- 
science ever was or can be static, t The 
almost unanimous testimony of human ex- 
perience shows that the lawmaker does not . 
precede bat follows the developing social 
cooscii nee. What the law-giver catacts intp 
formal precept or law must prev ously have 
praved v^ worth in the collective experi- 
ence.'* Keeping iln mind the trend of legis- 
lation relating to child labor, the conclusion 
is, it seems to me, inresistaUe that our legia- 
lature, notwithstanding the comprehensive 
terms used in defining '*eroplo}'e,'' had in 
mind such persons only as are by law capa- 
ble to tnake valid agreements. The Uor 
guage employed in Sections 301 and 302 
sustains this view. Section 301 refers tb 
employer and employe who shall by *'agrre- 
mcnt*' accept the provisions of Article 3, and 
Section 302, says: 

**In every contract of hiring * * * ex- 
press or implied * * * it shall be con- 
clusively presumed that the parties have ac- 
cepted the provisions of article three of this 
act and have 'agreed' to be bound thereby, 
unless there be at the time of tbe making, 
renewal or extension of such 'contract' an 
express statement in writing from either party 
to the other that the provisions of article three 
of the act do not apply." 



156 



YORK LEGAL RECORD 



The act docs not vest in minors power to 
contract. Whether it applies to persons over 
1 6 years of age is not the question. The 
question is: Does it protect from suit at 
coounon law an employer who engages the 
services of a minor contrary to law ? To this 
question alone -the arguments of counsel were 
directed and other and important questions 
which might have i)een raised were not con- 
sidered. Keeping in view the manifest pur- 
pose in enacting laws relating to and directly 
affecting employer and employe, and especially 
the purpose to safeguard children under i6 
years of age> the irresistable conclusion is*, the 
words "all natural persons" as used in Article 
1^ Section 104^ of the Workmen's Compen- 
sation Act must be jconstrued with reference 
to; and as affected by, the statutes relating 
to the employitient of minors. Attention 
has been directed to the phraseology of work- 
men's compensation acts in other States and 
to decisions of* the Supreme Courts of West 
Virginia and New Jersey, whose statutes are 
qioite similar to bur own, insofar as they re- 
late to the question now being discussed. In 
JRhoades vt.Coal Co., 90 S. E. Rep^ 796, the 
Supreme Goiirt of West. Virginia held that 
a minor over 1*4 and under 16 years of age 
could not maintain a common law action but 
must proceed under the Compensation Act. 
•In Hetzcl v. .Wessen Piston Ring Co, 98 
Atl. Rep. 306, the Court of Errors and Ap- 
peals of New Jersey held that a minor em- 
ployed in violation of the Factory Act might 
daim^ damages at common law. 

I have not undertaken to analyze or 
weigh these conflicting opinions, the views 
which L have e^^pressed being the result of 
our '< own act and the decisions of our Ap- 
pellate Courts, which I think clearly indi- 
cate^ the general principles of law involved 
and the rules by which the statute in ques- 
tion should be construed. 

■Being of opinion that the Workmen's 
Compensation Act does not preclude plain- 
tiffs, the affidavit of defense is adjudged 
insufficient. Defendant may, within fifteen 
days, file a supplemental affidavit, sec leg. 



C. P. of Lackawanna Co 

Siglin et al. v. Armour & Co. 

Workmen's Compensation Law-^Employe 
riding running board of motor truck. 

One employed as helper to the driver of a 
dcliveVy motor truck suffered an injury while 
riding on the running board after giving up his 
seat — which proved to be a place of safety — to 



some girls overtaken en route: Held, that while 
he^ mi^ht have been guilty of contributory ncgU- 
gebce he was not at the tinoe outside '*the course 
of his employment," and therefore not barred 
from relief under the Compensation Law. 

Appeal by defendant from judgment of 
the Workmen's Compensation Board. 

Scraggy Scragg £^ Scragg, for Plaintiff. 

fTarren, Knapp, O'Malley i^ Hill for 
Defendant. 

November 5,1917. Newcomb, J. — ^Thc 
Referee awarded compensation to the widow 
and children of one Harry Siglin who came 
to his death by accident while in defendant's 
employ. The award was affirmed by the 
Board of ' Compensation and from that de- 
fendant takes this appeal. Deceased was 
fatally hurt by a fall from his employer's 
motor truck, oh its return from an out-of- 
town delivery of goods, in charge of -a 
driver to whom deceased was a helper. He 
was standing on the running board, or at 
least with one foot on the board, and was 
thr6wn off by a jolt occasioned by an ob- 
struction *in the road. . The driver and two 
girls on the seat were not disturbed by the 
jDlt. Deceased had voluntarily given up 
his seat and taken* to the running board, in 
order to give the girls a ride when they 
were overtaken on the road. That circum- 
stance gives rise to the question raised by 
appellant, viz.: whether deceased was at 
that particular time in the course of his em- 
ployment, to which some color is lent by the 
fact that of his own volition he had stopped 
the car, given up what proved to be a place 
of safety and taken one obviously of lets 
safety, not in furtherance of the master's 
business but to help the girls on the way 
home from their work. ' 

-Appealtant takes the negative and its con- 
tention is supported by a very able argument ; 
but the impression remains^ that it only con- 
victs deceased of contributory negligence 
which can avail nothing in cases of this kind. 
Had he suffered an injury while on the 
ground for the purpose of taking on the pas- 
sengers, a different question would be pre- 
sented. But having resumed his appointed 
journey, he was no doubt in the course 
of his employment thereafter, no matter in 
what part of the truck he placed himself. 
The finding of tlie Referee having been 
affirmed by the Board, the burden must.be 
on the appellant to clearly establish the al- 
leged error, and of that we are not con- 
vinced. ' " '^ 
The appeal is accordingly dismissed. 
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Vandersloot v. Pennsylvania Water & 
Power Co, No. 2. 

Equity — Jurisdiction — Service out of County, 

Plaintiff presented his petition, alleging that 
while the the lands, tenements and hereditaments 
concerning which suit was brought are located in ! 
York County, the defendant corporation had no 
office or place of business in actual operation in 
said county; but averred that defendant's busines 
offices were in New York City, and that it had a 
place of business in Lancaster County, and further 
prayed that service might be made at those places. 
The petition was granted and service made, 
whereupon defendant moved to have it set aside. 
Held, that the motion must be granted. 

The bill makes it plain that the defendant was 
lawfully incorporated under the laws of the State 
of Pennsylvania; if it has not properlv or legally 
pursued its franchise as conveyed to it by the act 
of incorporation there exists some remedy at law ; 
either by ejectment proceedings, or otherwise, ac- 
cording to the irregular or illegal encroachment. 

. It is quite plain from a perusal of the amended 
bill that the ultimate object of the plaintiff is to 
have this Court make an order which in effect 
would be to change the purpose for which the 
dam was constructed, presumably in accordance 
with its corporate rights. 

As only a small portion of the dam is in this 
county the Court has no authority to direct service 
of process upon a non-resident. 

No. i, October Term, 19 16. 

Motion of defendant to set aside and 
vacate order of service and service of amend- 
ed bill. 

For the questions of fact and law involved 
in this case, see Vandersloot v. Pennsylvania 
Water & Power G>., 30 York Legal 
Record 189. 

The Court, Ross, J., having refused to 
set aside the service, an appeal was taken and 
the decree of the court below was reversed ; 
Pennsylvania Water & Power Co.*s Appeal, 
31 York Legal Record 41. 

Plaintiff then filed an amended bill, con- 
fining his allegations of damages entirely 
to those sustained by lands and tenements 
in York County, and asking for an order of 
service on the corporation defendant at its 
offices in New York City and its plant in 
Lancaster County, which order was granted 
and service' made; 

Defendant moved to have the order and 
service set aside. 

John E Malone and Slewart ^ Gerber 
for rule. 

NUes if Nefff contra. 



February 4th, 1918. Ross, J. — On the 
15th day of October, 19 17, the above named 
plaintiff filed the following petition: 

"To the Honorable, the Judges of 
SAID Court: 

"The petition of John Edward Vander- 
sloot, the above named Plaintiff, respect- 
fully represents: 

On September 13, 191 6, he filed his bill 
in the above entitled suit, together with a 
petition for an order of service, whereupon 
your Honorable Court ordered and decreed 
that service of the Bill be made upon the 
Pennsylvania Water & Power Company in 
the manner directed by the Act of April 6, 
1859. 

On, to wit, September 18, and September 
29th, 19 1 6, returns of service were made 
and filed. 

On, to wit, September 28, 191 6, John E. 
Malone and Stewart and Gerber, Esqrs., 
appeared in your Honorable Court for the 
Pennsylvania Water & Power Company, 
Defendant, de bene esse^ as per paper filed. 

On, to wit, October 16, 19 16, the said 
solicitors for Defendant moved to vacate the 
order of Court and set aside service of the 
bill filed. 

On, to wit, February 12, 1917, the said 
motion was refused in an opinion filed by 
the Honorable N. Sargent Ross, Judge. 

On March 7, 1917, a decree was entered 
by your Honorable Court refusing to vacate 
or annul the order of service, and requiring 
the Defendant to answer Plaintiff's Bill in 
thirty days or decree pro confesso. 

On, to wit, March 21, 1917, exception 
of the Defendant to the decree of March 7, 
191 7, was dismissed. 

On, to wit, April 7, 191 7, an appeal was 
taken to the Supreme Court on behalf of 
the Defendant from the said decree of the 
Court entered March 21, 191 7, dismissing 
rule to set aside order of service and return 
of service and manner of service. 

The said appeal in the Supreme Court 
was to No. 132 January Term, 19 1 7, and 
was decided on^ to wit, June 30, 191 7, in 
ah opinion by Moschzisker, Justice; in 
which the order of the Court below was 
reversed and said service of the Bill set 
aside. The reason for the said judgment of 
the Supreme Court is summarized in the 
said opinion as follows: 

"In the case at bar it will be observed 
that the prayers for relief are not confined 
to property alleged to be within the juris- 
diction of the Court ; but, on the contrary. 
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they compreheod relief affecting the entire 
dam of the Defendant extending into the 
river beyond the limits of York County, 
and also relief which, if granted, would re- 
quire a decree against the Defendant person- 
ally. On this state of facts under the 
authorities just cited, the present is not a 
case for service in accordance with the Act 
of 1859, supra; and the Court below erred 
when it determined otherwise." 

Your petitioner, the Plaintiff in the above 
entitled suit, asks leave to file an amended 
Bill, herewith offered, in which all prayers 
are omitted and eliminated which are not 
confined to property alleged to be within 
the jurisdiction of this Court, and all relief 
which would require a decree against the 
Defendant personally. 

In the said amended Bill offered to be 
filed, reference to acts of the Defendant in 
Lancaster County is only by way of neces- 
sary narrative and description, and to make 
the acts and things within the County of 
York, regarding which acts and things said 
County of York the said amended Bill and 
the relief prayed for are exclusively confined. 

Your petitioner further showing that the 
acts of the Defendant, in York County, as 
alleged in the said amended Bill, are in in- 
crease and aggravation of the trespass upon 
his property in York County caused by 
raising of the height of that portion of De- 
fendant's dam which is in York County by 
the erection of flash boards, whereby the 
crest of the Defendant's dam in York 
County is raised, and the damage to Plain- 
tiff's property in York County is increased ; 
which acts and additional trespasses have 
been by the Defendant done since the filing 
of the said original Bill. 

Your petitioner further showing that the 
amended Bill offered shows substantial cause 
for the relief prayed for, that no answer 
has been filed to the original Bill, and that 
in /accordance with the Supreme Court 
Rules, to wit, Rule 48, and the Law of 
Pennsylvania, to wit, Section 2 of the Act 
of May 4, 1864, P. L. 775, he is entitled to 
the permission prayed for in this petition. , 

Your petitioner further presents with the 
said amended Bill his petitition for an order 
that service of the amended Bill in this case 
be made upon the Defendant in the manner 
directed by the Act of April 6, 1859, and 
praying that the proper order upon said peti- 
tion in accordance with the provision of the 
said Act be made by your Honorable Court. 



And he will ever pray. 

John Edward Vandersloot." 

The amended bill was allowed by the 
Court to be filed. At the same time the 
following; petition, affidavit and consequent 
order were filed : 

''To the HonoraUe the Judges of the said 
Court : 

''John Edward Vandersloot, the plaintiff 
in the above entitled suit, being duly sworn, 
says, that the suit instituted in the said 
Court is eoncerning lands, tenements aod 
hereditaments situate and being within the 
jurisdiction of the said Court, to wit, in the 
Township of Lower Chanceford, York 
County, Pennsylvania. 

That the Pennsylvania Water and Power 
Company, the defendant, is a Pennsylvania 
corporation, with its business offices and its 
general officers at 24 Exchange Place, New 
York City. 

That the said defendant corporation has 
no office or place of business in actual opera- 
tion in the County of York, which is the 
County in which the cause of action arose, 
and no member of its Board of Directors or 
other officer, is a resident of the County in 
which the cause of action arose. 

That the defendant corporation has a 
place of business in Lancaster County, 
Pennsylvania, at Holtwood, where its power 
house and a place of business, is located. 

Plaintiff prays your Honorable Court to 
order. and direct that the Amended Bill filed 
in the said suit this day in the said Court, 
together with the notice to appear and file 
answer, secundum regulum, be served upon 
the said defendant, out of the jurisdiction 
of the said Court, wherever it or its officers 
may be found, as in such cases made and 
provided according to law. 

John Edward Vandersloot." 
Sworn and Subscribed to before me this 
15th dav of October, 191 7. 

(Seal' of ) Charts A. May, 

(Notary Public) Notary Public 

My commission expires 
Feb. 27, 1921. 

"And now, to wit, October 15th, 1917, 
upon motion of Niles & Neff, Solicitors for 
the Plaintiff in the above entitled suit, it is 
ordered and decreed that service of the 
Amended Bill in this case be made upon the 
said Pennsylvania Water and Power Com- 
pany, the defendant, in the manner directed 
by the Act of April 6, 1859, and that said* 
Defendant cause an appearence to be entered 
I for it in the Prothonot«ry*s Office of York 
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County, Penna. within 1 5 days after service 
of the said Amended Bill, and file its an- 
swer within 30 days after the said service of 
the said Amended Bill upon it; and that a cer- 
tified copy of this order be also served upon 
it, with a copy of the Plaintiff's Amended 
Bill, agreeable to the said Act of Assembly. 

By the Court, N. Sargent Ross, Judge. 

The service and service of amended bill 
having been made and the returns of the 
Sheriff having been duly filed, the following 
motion was presented to the Court on the 
30th day of October, 1917: 
"To theHonorable,the Judges of said Court : 

"The Pennsylvania Water and Power 
Company, the above named respondent, by 
its Solicitors, John £. Malone, Esq , and 
Stewart & Gerber, Esqs., respectfully move 
the Court to vacate and annul the order of 
service made October 15, 1917, ordering 
and directing service of the bill filed in this 
case upon the defendant m the manner 
directed by the Act of April 6, 1859. 

-And also to set asi Je the order to appear 
within fifteen days after the service of the 
bill and to answer within thirty days after 
the service thereof ; and also to set aside the 
service of said bill made by the Sheriff of 
York County upon Charles E. F. Clarke, 
President and IVeasurcr of the Pennsyl- 
vania Water and Power Company, at the 
office of the Pennsylvania Water and Power 
Company, at 24 Exchange Place, New 
York City, on the i8th day of October, 
1917 ; and also set aside the service of the 
bill made by C. S. Garber, Sheriff of Lan- 
caster County under a deputization from 
William D. Haas, Sheriff of York County, 
upon F C, Stabley, the alleged agent of the 
defendant and the person for the time being 
in charge of the office and place of business 
of the respondent, the Pennsylvania Water 
and Power Cjmparty, at Holtwood, Lan- 
caster County, Pa., on the 18th day of 
October, 1917. For the following reasons: 

1st. There is no lawful power or author- 
ity vested in the Judges of the said Court 
to direct the service of its process outside of 
the State of Pennsylvania under the Act of 
April 6, 1859, and the service of tliesaid bill 
as made upon Charles E. F. Clarke, Presid- 
ent and Treasurer of the Company, at 24 
Exchange Place, New York City, is invalid. 

2nd. That there is no legal authority in 
the Sheriff of York County to deputize the 
Sheriff of Lancaster County to serve a bill 
in equity in the manner shown by the 
SherilE*» return. 



3rd. That no proper or legal service is 
shown by the Sheriff's return upon the re- 
spondent company or any of its officers. 
John E. Malone, 
Stewart & Gerber, 
Solicitors for Respondents/* 

A rule was immediately granted directing 
the plaintiff to show cause, if any he had, 
why that motion should not be allowed. 
The rule was returnable to the first Monday 
of December, 19*7. 

The plaintiff duly iiled an answer by 
which he insisted that the services asked to 
bd set aside, were valid. 

The contention was subsequenily avgued 
on petition and answer. 

A careful examination of the amended 
bill and the prayers based thereon, leads to 
the conclusion that the present contention is 
controlled by the ruling of the Supreme 
Court (Vandersloot v. Pa. W. & P. Co., 
259 Pa. 104). The prayers, are so drafted 
that the Court is asked to make such orders 
and decrees as would only pertain ta the 
physical construction of the dam which 
exists in York County, yet it is quite ob- 
vious that any such order or decree woiUd 
necessarily affect the entire dam of the de- 
defendant, the largest portion of whiqh^ is 
outside the jurisdiction of the Court. 

The first prayer is as follows: 

"That this Ccurt examine, inquire and 
ascertain whether the defendant does in 
fact possess the right of fr^ncise to do the 
acts within the County of York from which 
the alleged injury to the plaintiff 9 private 
rights results within the County of York," 
&c., &c. The bill makes it plain that the 
defendant was lawfully incorporated under 
the laws of the Sta*e of Pcnnsylvaoia ; if it 
has not properly or legally pursued its fran- 
chise as conveyed to it by the act of incor- 
poration there exists some remedy at law ; 
either by ejectment proceedings, or otherwise, 
according to the irregular or illegal en- 
croachment ; but for the purposes of <he 
present inquiry we must assume that it has 
legally pursued its rights as they exist under 
the franchise which the charter gave to it. 
If the prayer is to be construed to mean 
that the plaintiff wants discovery and ac- 
count against the defendant, then under the 
decision in Wallace v. United Electric 
Company, et al., 2H Pa. 473, the service 
should be set aside. 

It is quite plain from a perusal of the 
amen Jed bill that the ultimate object of the 
plaintiff is to have this Court make an otder 
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which in effect would be to change the pur- 
pose for which the dam was constructed, 
presumably in accordance with its corporate 
rights. As was said by Mr. Justice Stewart 
in rendering an opinion of the Supreme 
Court in the case of Miller v. Cockins, 239 
Pa. 566, "It is not to be questioned, * * * 
where there is nothing to give jurisdiction 
other than the fact that some of the prop- 
erty is within the jurisdiction of the court, 
and the prayer is for a decree against the 
defendant personally, the Court has no 
authority to direct service of process upon a 
non-resident:** The prayers in the amended 
bill now under consideration, when taken in 
connections with the recitals in the bill, are 
well described by the language of Mr. 
Justice Moschzicker, in Vandersloot v. Pa. 
W. & P. Co., 259 Pa. 104, "they compre- 
hend relief affecting the entire dam of the 
defendant; extending into the river beyond 
the limits of York County, and also relief 
which, if granted, would require a decree 
against the defendant personally.'* 

.We are of the opinion that the amended 
bill does not change the facts as they ap- 
peared in that case. The present is not a 
case for service in accordance with the Act 
of April 6, 1859, P. L. 387. Therefore, the 
motion made by the defendant must prevail. 

The rule granted in this case is made 
absolute. 



1. 



C. P. of Lancaster Co. 

Rydc^r.y. Jenkins 

Bill of sale as collateral — Possession — Chat- 
tel mortgage-— Creditors of vendor. 

Where the maker of a promissory note gives as 
collateral security a bill of sale for two automo- 
biles which are leased back to him and remain 
in his possession, the transaction is in effect a 
chattel mortgage without possession and void 
against creditors of the mortgagor. 

Rules for a new trial and for judgment 
for plaintiff n, 0. v, 

B, C, Atlee and B, F, Davis for rules. 

Chas, fV, Eaby^ contra. 

January 5, 19 18. Hassler, J. — The 
question raised in the reasons for a new trial 
in this case is the same that must be passed 
on in tlisposing of the rule for judgment 
non obstante veredicto, so that we will con- 
sider both rules together. 

This issue was framed to try the title to 
two automobiles, which were levied upon as 
the property of John W. Kelchner, by vir- 
tue of an execution issued by D. J. Jenkins, 
the defendant, and which were claimed by 
the plaintiff. 



It appeared at the trial that on July 13, 
191 6, J. W. Kelchner signed and delivered 
a paper, called in it a bill of sale, in which 
for the consideration of $1,000, the receipt 
of which he acknowledged, he'Moes by these 
presents bargain, sell, transfer, and deliver*' 
unto Louis £. Ryder, the plaintiff, two 
automobiles particularly described *'to have 
and to hold the said cars, or automobiles, 
unto the party of the second part, its suc- 
cessors and assigns, as collateral security for 
payment of the promissory note for $1,000 
given by the party of the first part to the 
party of the second part on July 13, 19 16." 
The plaintiff thereupon on the same day 
executed a lease for the said automobiles to 
said John W. Kelchner for the. term of four 
months at the rental of $1.00, with the 
privilege of purchasing the same for $1,000; 
the same to be returned to the lessor, at the 
expiration of the lease, if the option to pur- 
chase has not been exercised during the 
term. In this lease the bill of sale is re- 
ferred to as having been executed as collater- 
al security for the payment of the note for 
$1,000 which plaintiff had endorsed. 

The automobiles did not reach Lancaster 
until some days after the above papers were 
executed. The testimony was conflicting 
as to whom they were delivered to and who 
retained possession of them until they were 
levied on by the sheriff. This question was 
submitted to the jury, who found that they 
were delivered to and remained in the pos- 
session of John W. Kelchner, and that they 
never were in the possession of the plainti£F, 
so that for the purpose of dispobing of these 
rules we must consider that as a fact. 

The alleged bill of sale is a chattel mort- 
gage of the automobiles. They were pledg- 
ed by Kelchner to the plaintiff as collateral 
security for his endorsement of the Si, 000 
note. That chattel mortgages, or pledges 
of personalty, without delivery of possession, 
are not valid in this state except as to cer- 
tain property, which does not include auto- 
mobiles, as against the ownei's creditors, is 
well settled. In Bismark Building & \jozn 
Association v. Bolster, 92 Pa. 123, Judge 
Trunkey says, "A mortgage of personal 
property in some respects is like a pawn or 
pledge. Without delivery, of possession to 
the mortgagee, it is a nullity as to creditors, 
unless made under some statute; but if pos- 
session be given, the mortgagee may hold it 
until his debt is satisfied. '' In Barlow v. 
Fox, 203 Pa. 114, where the owners of. 
personal property gave a bill of sale tp a 
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' t fUstecacttng 'for a bank to secure the bank symbolical where 'ict^iial <lelivery is practic- 



for money advanced on their note, and the 
trustee leased the property to the original 
owners who obtained possession of it, it was 
held that a bill of sale was invalid as to 
creditors of the owner of the property. In 
delivering the opinion of the Court, Justice 
Fell says: "When by the action of the 

, parties there has been a separation of the 
title and possession of personal property, 
courts will scrutinize the transaction to de- 
termine the real intention, and but little 
regard will be given to the form which it has 
taken or the name by which it is called. 
The law is liberal in not requiring an actual 

. change of possession when it will defeat the 
lawful purpose of the parties. But there 
has been no deviation from the general rule 
that delivery of possession is indispensable 
to transfer a title, by the act of the owner, 
that shall be valid against creditors. In 

, Clow V. Woods, 5 S. & R. 275, which is 

: said by Judge Sharswood in McKibbin v. 

Martin, 64 Pa. 352, to be 'the magna 

charta of our law on the subject*, it was de- 
cided that there is no difference in the appli- 
cation of the rule between absolute sales and 
contingent sales or mortgages^ and that as 
to both the retention of possession when 
actual delivery is practicable, is a fraud in 
law. In Jenkins v. Eichelbergcr, 4 Watts 
121, Gibson, C. J., said: *To tolerate a lien 
severed from the possession by any device 

. whatever, would be * pregnant with all the 
mischiefs of colorable ownership; and to 
sanction it at the expense of the community 

. could be justified but by the accomplishment 
of more important objects than individual 
accommodation.' These decisions have been 
followed in numerous cases which it is need- 
less to cite. In a review of the cases in this 
state by the American editors of i Smith's 
Leading Cases, p. 78, it is said : That mort- 
gages are within the rule has been expressly 
decided ; and it is now established in Penn- 
sylvania, as a general principle of law, that 
by no device whatever, whether ot sale and 
agreement of resale, or by the title at the 



able, and if it is not practicable the parties 
should leave nothing undone to secure the 
public from deception. 

Applying these cases to the facts in the 
present case, we must conclude that the 
plaintiff had no title to the automobiles in 
question as against the creditors of John W. 
Kelchner, and must, therefore, discharge 
both rules. The rule for judgment non 
obstante veredicto and the rule for a new 
trial are both discharged. 



Kohr y. Fox Baking Co. 

Practice — Statement — Specific Averments. 

Plaintiff's statement alleged damages caused 
by his wife swallowing a pin contained in bread 
manufactured, sold and delivered to her. The 
defendant moved to strike off the statemept 
because it failed to give the date of delivery of 
the bread or the swallowing of the pin, or the 
value of the wife's services, nor did it allege any 
negligence on the part of defendant or its em- 
ployes, or specify any act from which negligence 
could be inferred. Held, that the rule must be 
made absolute. 

The defendant is entitled to a sufficiently ipeci- 
fic averment of the material facts of the case, so 
as to enable it to understand the real nature and 
extent ot the plaintiff's claim. 

It is the apparent purpose of the ^'Practice Act 
of 191 5" to require that the material facts in- 
tended to be proven and relied upon by either 
party at the trial of the case, shall be specifically 
set forth on the face of their respective pleadings, 
and that both parties shall thereafter be restricted 
thereto, and it is the duty of the Court to see that 
its provisions are literally and fully complied 
with. 

Absence of allegations of negligence 00 the 
part of the defendant or its employees, or no 
averment of specific facts from which such negli- 
gence could be inferred, if presented in an affidavit 
of defense, might result in a judgment for the 
defendant, but they cannot be finally ruled upon 
on a motion to strike off the statement. 

No. 6, April Term, 19 18. 

Rule to show cause why Plaintiff's state- 
ment should not be stricken from the record. 

Niles ^ Neff for rule. 
Stewart £5f Gerber, contra. 



February 4, 1918. Wanner, P. J. — 
time of the purchase being vested in ont I This is a rule to show cause why the plain- 
who is a surety for the purchaser who takes tiff's statement should not be stricken oflE 
possession, can a lien be created on personal for non-compliance with the provisions of 
property separate from the possession of ir. Sec. 6 of the "Practice Act of 1915" P. L. 
.The delivery must be actual and not merely i 483, which requires that the material facts 
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upon which the plaintiff's claim is based 
shall be set forth in the statement in a con- 
cise and summary form. The rules of this 
Court also provide that the plaintiff's state- 
ment "shall contain a specific averment of 
the facts necessary to constitute a good cause 
of action. 'i 

This is an action of trespass brought by 
Jesse Kohr and Lizzie Kohr, his wife, to 
recover damages for injuries resulting to the 
latter from swallowing a pin, contained in 
bread which the defendant had sold and 
delivered to the plaintiff. - 

The defendant's objections to the plain- 
tiff's statement are, that it fails to give the 
dgtes of the delivery of this bread to the 
plaintiff, or of the swallowing of the pin by 
the plaintiff's wife, neither does it give the 
value of the wife's services by the week, 
month, or otherwise, for the loss of which 
damages are claimed, nor does it allege that 
any negligence on the part of the defendant 
or any of its employees, caused the injury to 
plaintiffs wife, or specify an act of defend- 
ant from which negligence could be inferred. 

These are material facts, proof of which 
at the trial of the case, will be necessary to 
a recovery by the plaintiff, and the defend- 
ant is entitled to a sufficiently specific aver- 
ment of the same to enable it to understand 
the real nature and extent of the plaintiff's 
claim. They should, therefore, have been set 
forth with reasonable certainty in the state- 
nfient. As no excuse for their omission is 
-contained in the statement itself, and no 
answer has been filed to this rule, denying 
the plaintiff's ability to set them forth therein, 
the statement must be held defective with- 
out them, under the provisions of the Practice 
Act of 191 5, and the rules of this Court. 

The defendant alleges that it had many 
employees engaged in the making and deliv- 
ery of bread at the time of the sale and de- 
livery of the bread in question in this case, 
and that unless more accurate dates, and 
more specific averments of fact are given, 
an affidavit of defense cannot be framed, or 
an intelligent defense made to the plaintiff's 
claim. 

The defendant's objections that the state- 
ment contains no allegation that the negli- 
gence of the defendant or its employees 
caused the injury to plaintiff's wife com- 
plained of, and that no specific act of the 
defendant is alleged from which negligence 
could be inferred, also raise the question 



whether or not the plaintiff's statement 
shows a good cause of action. If those ob- 
jections liad been presented in an affidavit 
of defense and sustained by the Court, they 
might have resulted in a judgment for the 
defendant, under the provisions of Sec. 20, 
of the "Pmctice Act of 1915." But they 
cannot be finally ruled upon by the Court 
on this motion to strike off the statement, 
which does not really raise the question 
whether or not the plaintiff's cause of action 
is a good one, but only whether it is set 
forth in the statement with the particularity 
required by the "Practice Act of 191 5" and 
the rules of this Court ; Barto v. Shaffner, 
26 Dist. Rep. 97; Ehrenstrom v. Hess, 
No. I, 26 Dist. Rep. 992. 

As already seen, the Practice Act has not 
been sufficiently complied with in the aver- 
ments of material facts essential to a recov- 
ery by the plaintiff, and to a proper under- 
standing of the details of the plaintiff's 
claim by the defendant. 

It is the apparent purpose of the "Practice 
Act of 1915" to require that the material 
facts intended to be proven and relied upon 
by either party at the trial of the case, shall 
be specifically set forth on the face of their 
respective pleadings, and that both parties 
shall thereafter be restricted thereto, and it 
is the duty of the Court to see that its 
provisions are literally and fully complied 
with. 

The rule to show cause is made absolute. 
The plaintiff's statement is stricken from 
the record, with leave, however, to file 
another statement in proper statutory form 
within ten days after the filmg of this decree. 



C. P. of 



Northampton Co. 



McLaughlin v. Lehigh Valley Railraad 

Company 

Compensation — Appeal — Liability under 
Federal or State Liability Acts — Burden 
of proof. 

1. In an appeal from the Workroen't Com- 
pensation Board where the only defense is that 
(he Federal Employers* Liability Act governs the 
case to the exclusion of the State Compensation 
Act, the burden is upon the defendant to prove 
the facts necessary to show that the decedent was 
engaged in interstate commerce at the time of the 
accident. 

2. Where the last duty in which a railroad 
yard employee was seen to be engaged prior to 
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his death was upon a car, the entire journey of 
which was intrastate, the fact that the car was 
being attached to a train which had come from a 
point outside of the state, but which was bound to 
a point within the state, does not establish that 
the decedent was '^engaged in interstate com- 
merce'* at the time of the accident. 

Sur appeal from decision of Workmen's 
(Pa.) Compensation Board. 

W. H. Kirkpairick and D. H. fViison, 
for the claimant. 

£. J. tsT 7. fV, Fox, for defendants. 

January 14,1918. McKeen, J. — This 
is an appeal from the decision of the Work- 
men's Compensation Board affirming award 
granted by the referee and dismissing the 
appeal taken by the defendant. John Mc- 
Laughlin, the husband of claimaot, was a 
member of a yard crew in the employ of the 
Lehigh Valley Railroad Company, working 
in the yard at South Bethlehem, Pennsyl- 
vania. His duties were to throw switches, 
shift and couple cars in accordance with in- 
structions. At South Bethlehem the h'ne of 
the Philadelphia and Reading Railroad 
Company from Philadelphia connects with 
the main line of the Lehigh Valley Railroad 
Company, originating at Jersey City, New 
Jersey, and going to Wilkesbarre, Pennsyl- 
vania and poin*^s west. Immediately prior 
to the accident the yar J crew, of which 
McLaughlin was a member, went to the 
Philadelphia and Reading Tracks and trans- 
ferred two passenger cars from a train on 
the Philadelphia and Reading tracks, which 
bad originated at Philadelphia, one to a 
local train, originating at Bethlehem, the 
other to a through train, also on the Lehigh 
Valley tracks which had come through from 
Jersey City, New Jersey. After this through 
train (No. 29) had proceeded the switching 
engine was backed into the yard for some 
repairs to be made upon the engine. Sub- 
sequent to these operations an east bound 
train on the tracks of the Lehigh Valley 
went through and shortly afterward Mc- 
Laughlin was found dead near the track on 
which this train passed, presumably having 
been killed by the east bound train. Mc- 
Laughlin was last seen alive about fifteen or 
twenty minutes before the accident. At 
that time he was uncoupling the switching 
engine from the passenger car which he had 
just attached to the through train from 
Jersey City. The passenger car which he 
attached to the through train was an intra- 



state car routed to an intrastate point. The 
only question for the determination of the 
court is : Was the decedent engaged in in- 
terstate commerce at the time of injury? 
The contention of the appellant is that as 
this train, which was partly made up in 
South Bethlehem, was engaged in interstate 
commerce and McLaughlin was assisting in 
the make up of that train, he was> there- 
fore, engaged in interstate commerce and 
subject to the federal law and not to the 
state law. The test, as laid down by the 
authorities, of employment in interstate com- 
merce, is whether the employe when injured 
was engaged in interstate transportation, or 
in work so closely related to it as to be 
practically a part of it. Appellant urges 
that the case at bar is very siniilar to the 
case of Erie Railroad Company v. Winfield, 
244 U. S. 170, and that the court should 
hold that the jurisdiction df the United 
States court would obtain and not the juh's- 
diction of the state compensation board. In 
the Winfield case, a brakeman was eng'tged 
in a yard which handled both interstate and 
intrastate commerce, and after he had com- 
pleted his work for the day was crowing the 
tracks in the yard to go home. He Was 
struck by a train and the court held that 
the Federal statute applied and that it was 
not a proper case for the state com(>enfsation 
law. The case at bar, however, differs 
from the Winfield case in this, the decedent 
had completed an intrastate act and presum- 
ably was at the time he was killed on his 
way back to the place of his employment to 
engage in other duties the nature of which 
is not disclosed by the evidence. The 
burden of proof is upon the appellant to 
establish the fact that the decedent was en- 
gaged in interstate commerce at the time of 
the injury. In Hench v. Penn. R. R. Co., 
546 Pa. St. 9, Mr. Justice Elkin held : "If 
the mere fact that a railroad may be used at 
times, frequently or otherwise, for interstate 
commerce transportation, fixes the status of 
all its employes as being engaged in inter- 
state commerce within the meaning of the 
acts of congress, without reference to the 
duties they were performing at the time of 
the injury, it would follow that all such 
employees no matter how incidentally or re- 
motely their duties had to do with interstate 
commerce generally, or what kind of com- 
merce they were engaged in when injured, 
would come within the purview of the Fed- 
eral statutes when they brought an action to 
recover damages for personal injuries. To 
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so* hot4> would m«an the wiping out of all 
state .^regulation and authority in matters re- 
lating, to the personal injuries of railroad 
en^ptpyees. The cases have n9t gone so far, 
til4] we do not see how the rule can be laid 
dpi^rn so broadly without doing, violence to 
th^. plain language of the commerce clause 
,.of the constitution which limits the Federal 
power to interstate subjects. Our view is 
that in cases like the one at bar, commerce 
must be. regaeded as of two kinds, intra and 
interstate, and the status of the employees 
must be determined by the kind of com- 
merce they are engaged in at the time the 
injuries were sustained. If they were en- 
gaged in interstate commerce the Acts of 
Congress apply; if they were. engaged in 
intrastate commerce the Federal statutes 
have no application.'' In Behrens v. Rail- 
road Company, 233 U. S. 473, the principle 
b laid down, that it is the particular work 
in which the employe is engaged at the time 
of the injury which counts, and if the em- 
' ploye, at the time of the injury, is engaged 
in a duty connected with intrastate com- 
merce, the mere fact that immediatly upon 
the completion of that work he expects to 
engage in a work connected with interstate 
commerce does not bring him within the 
Federal Act. To hold that decedent was 
engaged in interstate commerce at the time 
he was injured the court would be obliged 
to find, . without any evidence to warrant 
such finding, that the coupling of an intra- 
state car routed to an intrastate point, to an 
interstate train constituted an act connected 
with interstate commerce. It does not 
follow that the mere coupling of an intra- 
state passenger car to an interstate train 
constitutes an act connected with interstate 
commerce in the absence of any evidence to 
the e£Fect that the intrastate car was actually 
used for the transportation of interstate 
conunerce. The status of the car in this 
instance is not determined by the character 
of the train. In Van Brimmer v. Railroad 
Company, 190 Fed. Rep. 394, Judge Russel 
held: "Where a railroad brakcman was in- 
jured while engaged in making a flying 
switch to set out a car transported wholly 
in intrastate traffic, though it was a part of 
the train carrying both interstate and intra- 
state freight, his injury did not occur while 
he was engaged in interstate commerce, and 
therefore was not within the Federal Em- 
ploye's Liability Act under the rule that, if 
the employe when injured is engaged wholly 
in the performance of service in furtherance 



of intrastate business the act does not apply." 
In^ the case at bar the appellant has failed, 
in the burden cast upon it, to establish that 
McLaughlin at the time he was injured 
was an interstate employe. 
Appeal dismissed. 



C. P. of Northampton Co. 

Controller's Report 

County controller — Annual report of. 

The annual report of the county controller 
made to the court of common pleas of the county, 
is to be made by the acting controller, and not by 
an ex-controller. 

Report of Geurge F. P. Young, Esq., 
ex-controller, and report of Dr. Robley D. 
Walner, acting controller, with application 
by each to permit the same to be filed. 

James W. Fox, for Dr. Robley D. Walter. 
George F. P, Young, per se. 

January 28, 191 8. Stewart, P. J. — 
Two reports have been pres»ented to us. 
One was prepared by George F. P. Young, 
Esq., the ex-controller, and one by Dr. 
Rublcy D. Walter, the acting controller. 
The question now before the court is which 
is the report contemplated by the Act of 
27th June, 1895, P. L. 403 and its supple- 
n^ents. Mr. Young* was the first controller 
in this county. Prior to his incumbency 
part of the work was done by the county 
auditors. The most important duty of the 
latter was to audit the accounts of the 
county officers, and to make report of the 
same to the court. When the auditors' 
report was unappealed from, it became con- 
clusive. In the same way the report of the 
controller is an important document, as it 
takes the place of the county auditors' 
report, and fixes or discharges the liability 
of county officials and their sureties. The 
sixth of section of the Act of 6th of May, 
1909, P. L. 434, provides that the county 
controller shall, in the month of January 
every year make a report, verified by oath 
or affirmation, to the court of common pleas 
of said county, etc. The first question is, 
what party is meant ? The act refers to the 
controller, and not to the ex-controller. It 
must mean the acting officer. If it had 
been intended to refer to any other party. 
the legislature would have said so. To hold 
that it meant the ex-controller would.be 
changing the act. The report is then to 
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published in such newspapers published in 
the county, as the controller may direct, at 
a cost which shall not exceed one thousand 
dollars ($1000.00) in any one year. The 
publication meant by that section is the 
report of the controller for the time being, 
and not that of a preceding controller. It, 
therefore, follows that the report of George 
F. P. Young, Esq., is not entitled to be 
cither filed or printed at the expense of the 
county. The report of the present con- 
troller is the legal report, and it is, now, 
filed, and should be published by him. 



C. P. of 



Delaware Co. 



Wolford y. Warriogton 



Foreign Attachment — Residence — When 
Writ Quashed. 

Where a man having a residence in Pennsyl- 
vjinia, marries a woman who owns a hotel in 
Florida, and lives in the hotel during the winter 
but continues to maintain, and intends to return 
to his Pennsylvania home in the spring, his resi- 
dence continues in Pennsylvania, and a writ of 
Foreign Attachment against him will be quashed. 

Rule to quash writ. 

William Taylor for rule. 

J, H. Hinkson and J. D, Ledward, 
contra. 

December 3, 191 7. Broomall, P. J. — 
This writ w.is issued on November 15, 
1916. On May i, 1917, the defendant 
procured thb rule to quash the writ. The 
burden is on the plaintiff to show that the 
defendant was not a resident of Pennsyl- 
vania, and was not in Delaware County on 
November 15, 19 16. 

In support of this burden the plaintiff 
shows that at that time the defendant was 
in Florida, living as a boarder with his wife 
in a hotel belonging to her. Where a man 
lives is presumptively his residence. In 
order to parry this presumption and carry 
the burden which now shifts to the defend- 
ant, he attempts to show a residence at No. 
3643 Locust street, Philadelphia. It ap- 
pears that this property is occupied by his 
sister, as the tenant of the whole of it, at a 
monthly rent of thirty-five dollars, who 
maintains it as her home. She sublets a 
part of it for a monthly rent of twenty 
dollars. He renders pecuniary aid to her^ 
to assist her in the maintenance of her home. 



In this house there are two rooms, one of 
them used as an ofKce and the other as a 
bedroom furnished by the defendant. The 
office room is used by the defendant for his 
busidess of a real estate broker and operator. 
Another person occupies the office room, 
who transacts business for himself, and also 
receives the defendant's mail and forwards 
it to him in Florida or wherever he may be. 
The bedroom is used as a place to keep 
clothing and also a place where he can sleep 
while in Philadelphia. As between him 
and his sister, these two rooms are rated at 
five dollars per month. When he is not in 
Philadelphia, she has the privilege of rent- 
ing the bedroom. If she is short in her 
expenditures he gratuitously helps her out. 
These were the conditions which existed 
before his marriage, and at that time they 
would fairly support a declaration of an 
intention by him, that he was making the 
Locust street house his place of residence* 
The burden now shifts to the plaintiff to 
show that a change of residence took place 
by reason of the marriage. He was married 
on September 16, 19 16, in New York, and 
after a honeymoon spent in hotels in the 
North, he and his wife went to live at her 
hotel in Florida. They expected to spend 
the winter months in Florida, and the sum- 
mer months in the North. When they 
came North in the spring of 1917, he and 
his wife lived in the Locust street house but 
about a week, during the summer of 191 7. 
With this exception, she lived at Stone 
Harbor, a summer resort, and he spent the 
week-ends with her, and when he was not 
traveling, lived in the Locust street house. 
Was his home in Florida or in Philadelphia? 
For Northern men and women, Florida is a 
place of winter resort. The defendant has 
not voted for a number of years. It does 
not appear where he paid his personal tax. 
The question is this, does a man who has a 
residence in Philadelphia lose it by going 
with his wife to Florida to live in her hotel, 
for the purpose of spending the winter 
months there, expecting to return to Phila- 
delphia, to his place of res dence in the 
spring, and who does so return ? Wc think 
he does not. A good service of summons 
process might have been had on the defend- 
ant on November 16, 191 7, by leaving it at 
No. 3648 Locust street, Philadelphia, with 
an adult member of the family, with whom 
he resided. 

It therefore follows, that we quash this 
writ. 
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C. p. of Lackawanna Co. 

McGurrin v. Hudson Coal Co. 

Workman s Compensation Law — Ruling of 
Compensation Board — When Final. 

Under Section 409 of the Workman's Compen- 
sation Act of June 2, 19 15, P. L. 736, the ruling of 
the Compensation tx>ard in reversing the finding 
of a referee and setting aside his award is final 
when there is no question of law involved. 

Appeal from finding of Workman's Com- 
pensation Board. 

Rodger 7. Devers for Plaintiff. 
W, J. Torrey for Defendant. 

November 5, 19 17. Edwards, P. J.-r? 
According to Section 409 of the Compensa- 
tion Act of June 2, 1915, P. L. 736, **a 
referee's finding of fact shall be final unless 
the board shall allow an appeal therefrom 
as hereinafter provided. The board's find- 
ings of fact shall in all cases be final. From 
the referee** decision on any question of Uw 
an appeal may be taken to the board, and 
from any decision of the board on a ques- 
tion of law an appeal may be taken to the 
courts as herein provided." 

In the present case the board reversed the 
findings of the referee and set aside the 
award. There is no question of law in- 
volved. The latest adjudication on this 
matter has been rendered by the Supreme 
Court in the case of Poluskiewicz v. Phila. 
& Reading C. & I. Co., 257 Pa. 305. 

Appeal dismissed. 



ORPHANS' COURT 



Logan's Estate 

Widow's appraisement — Method of Holding 
— Interest — Notice. 

The fact that a second-hand automobile, which 
was appraised at $250, afterward sold for $300, 
IS no evidence of undervaluation or collusion or 
wrongdoing on the part of the appraisers. 

The appraisers first valued all of decedent's 
personal property, without knowing which the 
widow would elect to take, and then set aside to 
her the articles which she chose, at the appraised 
price. Held, to be a manifestly fair method of 
appraisement. 

The appraisers awarded to her a certificate of 
deposit and a judgment at their face value, with- 
out taking the interest into consideration. Held, 
that the interest, up to the time of the appraise- 
ment, must be accounted for as part of the estate. 



A refusal to permit the presence of ioterettcd 
heirs at an appraisenieDt is a fact to betakcointo 
consideration when the fairness of the appraitc* 
ment has been questioned. 

Exceptions to widow's appraisement. 

Logan l^ Logan for exceptions. 
Cochran^ Williams ST Kain^ contra. 

February 18, 1918. Wanner, P. J. — 
The exceptions to the appraisement of the 
real estate in this case have been withdfswn. 
Those alleging the undervaluation of an 
automobile and objecting to tbe«ward of a 
certain certificate of dep(»sit by the decedent 
in the Peoples National Bank of Stewarts- 
town, for $700.00, and a judgment of the 
decedient against L. G. Gemmill, No. 706, 
January Term, 1916, for $900,00 at their 
face value only, when they also carried 
accrued interest, are insisted upon. 

While it is true that a small second-hand 
roadster appraised at $250.00, waaafterwards 
sold for $300.00, that fact alone is not con- 
clusive evidence of undervaluation, or of any 
collusion or wrongdoing on the ^art of the 
appraisers, against whose character and food 
faith in this transaction nothing it -either 
alleged or proven. 

It is a matter of common knowledge that 
the value of a second-hand Jiutomobik \m 
most uncertain, at all times, and has 11 wide 
margin for the exercise of honest individual 
judgment in attempting to fix it. The 
general good judgment of these appraisers 
appears in the fact that at a sale of the 
personal goods awarded to the widow, which 
was held several months after the appraise- 
ment, the difference between the appraise- 
ment and the proceeds of sale of seven 
hundred dollars worth of chattels was only 
about $57.00. 

The method of holding this appraisement 
was manifestly fair, and has the approval of 
judicial decisions. They first appraised all 
the decedent's personal prop.rty, witbottt 
knowing which the widow would elect to 
take, and then after she had made her choice, 
set apart the articles chosen for her at the 
general appraisement price. This exception 
must be dismissed. 

Those against the award of both princi- 
pal and interest on the certificate of deposit 
and the judgment set apart to the widow, 
however, should be sustained. Although at 
the time of the appraisement, it may not 
have been known precisely what interest 
would be payable, the certificate of deposit 
having now matured, interest is coUectibk 
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themui fr0m its date. As the inttrest on 
this certificate of deposit and upon the judg- 
ment note in question, if given to the widow, 
would increase her allowanceto more than 
the statutory sum of $5000.00, she should 
only receive the principal in each case, and 
the interest up to the date of the appraise- 
ment should be retained as part of the 
decedent's csUte. 

Another gzoimd of exception to the ap- 
praisement generally is the ^ict thattexcept- 
ants were not notified of the time and place 
of heading the appraisemeni, though they 
had requested it, in order that they might 
bt present when it was held. No ruling 
that such -a refusal to give notice would he 
sufficient ground upon which to set aside 
the appraisement has been cited, and we 
know of no authority for so doing. A re- 
fusal to permit the presence of interested 
heirs at such an appraisepoent however, is a 
fact for consideration along wif b the other 
proven facts in the case, in determining the 
fairness and justice of the appraisement, 
when it is objected to upon any ground 
raising that question. 

« 

The second and third exceptions are 
sustained. The principal sums due 00 the 
certificate of deposit and the judgment of 
the decedent in question are awarded to the 
widow, Nettie B. Logan, and it is ordered 
that the interest which had accrued thereon 
up to the date of the appraisement, shall be 
accounted for as part of the decedent *s estate 
hereafter^ by said Nettie B. Logan as ad- 
ministratrix of the estate of Curtis E. 
Logan, deceased. The cost of this proceed- 
ing to be paid out of the estate. 



O. C. of 



Schuylkill Co. 



(irenbowski s Estate 



Specific performance — Jets of February 24, 
1834* P. L. 75: i88g, P. L. 157. 

The act of February 24, 1^34, P. L. 75, provides 
for legal repretentativet of a decedent or tbe 
purchaser of real estate or other person interested 
to have specific performance of a written contract. 

The ace of .1889, P. L. 157, req«iires that lurtices 
•hall be given the heirs when an application oi 
this nature is made 

A bill for specific performance must show that 
the decedent cootraoled in writing to tell or con- 
vey his real estate or that he authorized another 
to contract for him ; that the decedent received 
part of the purchase money and that he had 
knowledge of the contract. 



Petition for Specific Performance. 

Carl H, fVagner^ for petition. 

January 21, 1918. Wilhelm, P. J. — 
This is the application of Edmunda Gross, 
administratrix, for a decree of specific per- 
formance of an alleged agreememt of sale, 
entered into by the decedent, praying for an 
order to execute and deliver a deed in fee 
simfde to the purchaser of certain real estate 
upon the payment of the balance of the 
purchase money. 

The petition sets out that Thomas Gren- 
bowski died seized of a piece of real estate, 
known as No. 295 1 Alter Street in the City 
of Philadelphia, and that the decedent 
through his duly constituted agent -entered 
into a written contract with one Edward 
Mowbray for the sale and conveyance of 
said premises for the price or sum of Nine 
Hundred Dollars, and that a copy of the 
contract is attached to the petition and 
marked Exhibit A. 

That the contract has since been assigned 
by the purchaser to Frederick R. Gerry for 
<whom the purchaser was acting as agent in 
said transaction. 

The petition also contains the aUegation 
that twenty-five dollars was paid at thetime 
of the execution of the contract, and seventy- 
five dollars was subsequently paid on ac- 
count of said purchase money. 

There is no allegation that any of the 
money paid in pursuance of this contract 
was received by the decedent. 

It is presumed that the Act of 24 Febru- 
ary, 1834, section 15 P. L. 75, is relied upon 
to secure the order prayed for. This sec- 
tion of the act provides: '^ Whenever any 
person shall, by a bargain or contract in 
writing, bind himself to sell and convey any 
real estate within this commonwealth, and 
shall die seized or possessed of such real 
estate, without having male any sufficient 
provision for the performance of «uch bar- 
gain or contract, it shall be lawful for the 
executors or administrators of .such decedent, 
or for the purchaser of such real estate, or 
other person interested in such contract, to 
apply, by bill or petition, to the Orphans' 
Court having jurisdiction of the accounts of 
such executors or administrators to decree 
the specific performance of such contract.** 

The difficulty here lies in the fact that 
this decedent did not contract in writing ta 
sell his real tatate. Exhibit A. attached to 
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the petition shows that the contract was 
executed by Thomas A. Mullen, Agent, of 
the first part, and Edward Mowbray of the 
second part. 

There is nothing in this petition to show 
that the decedent contracted in writing to 
sell or convey his real estate or that he 
authorized any person to contract for hiro. 
It is not alleged that the decedent received 
any part of the purchase money, neither is it 
shown that he had any knowledge of this 
contract. 

When this petition was presented, counsel 
stated that under the authority of West 
Hickory Mining Association v. Reed, 80 
Pa. 38, it is unnecessary to give notice to 
heirs when an application of this character 
is made, and it is presumed that, relying 
upon that authority, no notice was given, 
and it is not the intention of the petitioner 
to give notice to the heirs of the decedent. 

The Act of 1889, section i, P. L. 157, 
requires that notice shall be given to heirs 
when an application of this nature is made. 

It is improper to grant the prayer of this 
petition upon the ground that the decedent 
entered into a parol contract for the con- 
veyance of his real estate. There is no 
proof or offer that a parol contract was 
entered into. Neither is there any allega- 
tion that the contract has been so far executed 
that it would be against equity to rescind it. 

The petition shows that the decedent did 
not enter into a written contract to sell his 
real estate. It docs not show that he enter-" 
ed Into a parole contract to make a sale. 
No notice has been given to the heirs of this 
application as the law requires, therefore, 
the application should be refused. 

The petition is dismissed at the cost of 
the petitioner. 



QUARTER SESSIONS 



Road in East Manchester Township 

Road View — Petition — Naming of Route, 

The petition for the opening of a new road not 
only gave the termini, but marked out the route 
over which the proposed road was to be con- 
structed, and the names of the owners of the land 
through which it was to pass. Held, that the 
report must be set aside. 

The petition for the view lies at the foundation 
of all the subsequent proceedings, and can do no 
more than state the beginning and ending. 

Exceptions to Report of Viewers. 



Stewart £ff Gerber and 7. "G. Glessner 
for exceptions. 

H^. A, Miller, contra. 

February nth, 1918. Ross, J. — Num- 
erous exceptions were duly filed to the 
report of the above designated view, but 
because the ist' and 4th exceptions filed on 
October nth, 1917, arc fatal to the repd^rt, 
it will be unnecessary to here discuss'any of 
the other exceptions. 

It appears in the petition that the termiot 
of the proposed road were mentioned, but 
the petition also marked out the route over 
which the proposed road was to be con- 
structed with several given points between 
the point of beginning and the point of 
ending. 

The names of persons owning the lands 
on the route through which the petitioners 
asked to have the proposed road laid out 
were given in the petition. The report of 
viewers practically follows the route pro* 
posed by the petitioners. ^ 

The exceptions areas follows: 

"i. The petition in the above case not 
only designates the termini of the said road 
but designates the route between the term- 
inal points, a matter which is exclusively 
for the viewers." 

"4. The petition in the above case is de- 
fective, in that it designates the route and 
properties through which the proposed road 
is to run, between the termini." 

The law is well established that "the 
petition for the view lies at the foundation 
of all the subsequent proceedings, and can 
do no more than state the beginning and 
ending. If an intermediate point be prayed 
for, the viewers will be refused, and if by 
oversight they be appointed the report will 
be quashed. This is the uniform practice, 
and the reason is, that the law requires the 
viewers to lay out the road, having respect 
to the shortest distance and the best ground 
for a road, and in such manner as to do the 
least injury to private property * * * ♦ 
Even the court cannot designate an inter- 
mediate point in the order;" Road in 
Lower Merion, 58 Pa. 66; Road in Otter- 
creek Township, 104 Pa. 261 ; Franklin 
Township Road, 54 Pa. Sup. Ct. 293. 

The first and fourth exceptions filed 
October 4th, 191 7, are sustained and for 
that reason the report of the viewers is set 
aside at the cost of petitioners. 
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COMMON PLEAS 



Hardaett Company v. Poultry Fancier 
Publishing Cooipany. 

Distribution — Unauthorized Statements — 
Ratification of Contract — Estoppel-^At- 
torney's Compensation. 

A, an officer of C, the insolvent corporation, 
as an agent for B, sold and delivered to C a 
press and other material with the understanding 
that B was "to carry" the machinery so sold until 
it was "convenifnt for C to pay for it." Subse- 
quently A, as an indixement for S and M to 
purchase stock in the corporation, stated to them 
that the equipment of the plant was entirely free 
of debt. Bef re the auditor distributing the bal- 
ance on the account of the receiver of C, B 
claimed the full purchase price and the auditor 
awarded him a dividend thereon. On exceptions 
filed, Held, that in the absence of any testimony 
to show that A had been authorized to make such 
untrue declaration, that the exceptions must be 
dismissed. 

A agreed to sell his stock in the C company to 
the company for a fixed sum, part to be paid in 
cash and the balance in installments, secured by 
judgment. On receipt of the cash he sent the 
stock to the secretary of the company with instruc- 
tions to hold the same until the judgment was 
secured. C refused to give the judgment and 
after some correspondence expressed its willing- 
ness, by its attorney, to declare the whole thing 
off but directed the secretary to hold on to the 
stock. Before the auditor, A claimed the balance 
of the purchase price. Held, that exceptions to 
the allowance of the claim must be dismissed. 

E, as attorney, successfully resisted the pay- 
ment of claims amounting to $1227.12. Held, 
that an allowance of $300 to him out 01 the fund 
for distribution, will be sustained. 

D advanced to the corporation $3000 to pay for 
the stock of A, under an agreement that $3000 
worth of stock was to be transferred to him. By 
reason of the failure of the corporation, acting 
under his advice, to give the judgment desired 
by A, the stock was never delivered to the 
company, or any part to him. The auditor 
found that his participation in the meetings of 
the corporation as president and director, and his 
failure to assert any claim for the money ad- 
vanced until after the appointmentof the receiver, 
fixed his status as that of a stockholder, and re- 
jected the claim. Held, that exceptions to this 
finding must be dismissed. 

A presented a claim for money loaned to the 
corporation. As others had been induced to loan 
m-incy to the cjrporation by reason of his state- 
ments that it was not indebted to him, the auditor 
rejectee the claim. Held, that exceptions to hi!« 
findings must be dismis>ed. 

No. 4, January Term, 19 15. 



Sitting in Equity. 

Exceptions to Auditor's Report. 

V, K, Keesey for exceptions to disallow- 
ance of Delone claim, to the allowance of 
the Hardnett claim, and in not allowing a 
se*''0fl against the awarded Haney claim. 

Niles y Neff for exceptions to the allow- 
ance of the Hardnett and Haney claims. 

John J. BoUinger for exceptions to dis- 
allowance of Haney's smaller claim. 

March 4, 1918. Ross, J. — This court 
appointed Ray P. Sherwood auditor to make 
distribution of a balance appearing on the 
account of Alvin R. Nissley, who was the 
receiver of the Poultry Fancier Publishing 
Company, to and amongst those legally en- 
titled thereto. The balance on the account 
was not sufficient for the payment in full of 
all claims presented by creditors. 

Among the claims was one presented for 
the R. W. Hardnett Company for $2293.25 
for an optimus press, motor castings, &c., 
which the claimant alleged he had previously 
sold and delivered to the Poultry Fancier 
Publishing Company. The allowance of 
the claim was objected to and the claimant 
produced proof which satisfied the auditor 
of its validity, and he allowed it to partici- 
pate with the claims of other general credi- 
tors in the distribution and awarded a pro 
rata dividend to the claimant thereon. That 
award by the auditor is made the subject of 
exceptions by the First National Bank of 
Hanover, Pa., and Charles J. Delone, who 
are creditors of the insolvent company. 

On page 16 of the auditor's report he re- 
ports the facts as follows : 

"E. D. Haney, for the R. W. Hardnett 
Company, in the fall of 1912, sold and de- 
delivered to the Poultry Fancier Publishing 
Company an optimus press with motor roller 
equipment and punching machine, cutter and 
press for the sum of $2393.25." * * » * 
*'That said personal property was bought 
with the understanding that claimant was 
to carry them until such time as it would be 
convenient for the Poultry Fancier Publish- 
ing Company to pay for them. That said 
personal property has never been paid for by 
the Poultry Fancier Publishing Company. 
That at the time of said sale of said personal 
property by the claimant through its agent, 
E. D. Haney, that the said E. D. Haney 
was treasurer and stockholder of the claim- 
ant's company. That in the fall of 191 3, 
E. D. Haney, who was also an officer of the 
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Poultry Fancier Publishing Company, and 
other officers of the Poultry Fancier Pub- 
lishing Company, to wit, F. IX Sutton and 
F. W. DeLancey, interested C. S. Shirk 
and C. N. Myers in the purchase of stock 
of the Poultry Fancier Publishing Company, 
with the object of moving the Poultry 
Fancier Publishing Company's plant to 
Hanover, Pa. That at said time E. D. 
Haney stated to Messrs. Shirk and Myers 
that the equipment of the plant was entirely 
free without any debt. That E. D. Haney 
at said time delivered to C. N. Myers Ex- 
hibit No. 70, R. P. S., and declared that 
the same was a correct statement of the 
assets and liabilities of the Poultry Fancier 
Publishing Company, and that the Poultry 
Fancier Publishing Company owed nothing 
more than was shown on this statement. 
That said declaration of E. D. Haney, 
together with a statement marked Exhibit 
No. 70, R. P. S., influenced Messrs. Shirk 
and Myers in purchasing stock of the 
Poultry Fancier Publishing Company. That 
on December 26, 1914, the R. W. Hartnett 
Company filed in the Court of Common 
Pleas to No. 4 of January Term, 19 15. its 
bill in equity against the Poultry Fancier 
Publishing Company for the appointment 
of a receiver, recorded in Equity Docket 
No. 12, page 331, wherein the claimant 
alleged it was a creditor of the Poultry 
Fancier Publishing Company to the sum of 
about $950.00. " 

It was also found by the auditor that *'no 
testimony has been offered to show that the 
claimant authorized Haney to make this 
declaration." 

On page 19 of the auditor's report, he as- 
serts as a fact that^ *'No testimony is offered 
in contradiction of the witnesses to the 
effect that the press and other personal prop- 
erty were sold and delivered to the company, 
and that the purchase price thereof is un- 
paid, the officers of the company testifying 
in behalf of the claimant." 

An examination of the notes of testimony 
taken before the auditor plainly justifies his 
conclusion of fact; and although some of 
the exceptions directly question those find- 
ings of fact, there is nothing on the record 
which induces the court to change or modify 
them. "Unless the finding of an auditor be 
manifestly erroneous, the court will not set 
it aside;" Coleman's Assigned Estate No. i, 
200 Pa. 29. 

But one set of exceptions, that of the 
First National Bank of Hanover, and the 



argument of its astute counsel, are to the 
effect that the auditor has deducted an erron- 
eous legal conclusion from the facts as he 
has stated them in his report. After a care- 
ful study of the exceptant's exceptions and 
the arguments in support thereof, we are led 
by the reasoning of the auditor, to the af- 
firmance of his legal conclusions. The ex- 
ceptions filed to the award of the auditor on 
this branch of the case are, therefore, dis- 
missed. 

E. D. Haney presented a claim amount- 
ing to $7000.00, which was represented to 
be a balance due him from the Poultry 
Fancier Publishing Company on a verbal 
contract for the purchase of the claimant's 
stock, in the month of June, 19 14. 

The auditor found the following facts 
from all the testimony taken before him 
pertaining to the claim: 

*'That the Poultry Fancier Publishing 
Company, prior to June 8, 19 14, entered 
into a verbal agreement with the claimant 
for the purchase of all his stock in the 
Poultry Fancier Publishing Company for 
the sum of $9000.00. That ^jooo.oo of 
said consideration was to be paid in cash, 
and the balance of $6000.00 by six notes of 
the Poultry Fancier Publishing Company, 
each in the sum of $1000.00, to be dated 
April 10^ 1914, maturing annually; the de- 
ferred payments to be secured by judgment 
note. 

That subsequent thereto, F. W. Dc- 
lancey. President of the Poultry Fancier 
Publishing Company and on its behalf, 
went to Philadelphia, to wit, on or about 
June 6, 1914, saw the claimant, and after 
talking the matter over^ the original agree- 
ment between the Poultry Fancier Publish- 
ing Company and the claimant was modified 
so as to require a cash payment of $2000.00, 
and seven notes in the sum of $1000.00 
each, maturing annually — the deferred pay- 
ments to be secured by judgment note for 
$7000.00 as evidenced by a memorandum of 
an agreement. That said memoranda was 
executed by E. D. Haney, but was not exe- 
cuted by the Poultry Fancier Publishing 
Company. That at said time $2000.00 in 
cash was paid by the Poultry Fancier Pub- 
lishing Company through its agent, F. W. 
Delancey, the president of the company, to 
the claimant for claimant's stock. 

The claimant, upon receipt of said sum of 
$2000.00, iiiimediately assigned his stock of 
upwards of twelve thousand shaies in the 
Poultry Fancier Publishing Company to F. 
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D. Sutton, the secretary of the company. 
That E. D. Haney delivered said stock so as- 
signed to F. D. Sutton, the Secretary of the 
Poultry Fancier Publishing Company, with 
instructions to said F. D. Sutton to deliver 
the same to the said Poultry Fancier Pub- 
lishing Company on receipt by F. D. Sutton 
of seven notes in the sum of $1000.00 — 
said deferred payments to be secured by 
judgment. 

That the Poultry Fancier Publishing 
Company had notice of these instructions. 

That the Poultry Fancier Publishing 
Company refused to execute the said seven 
notes to be secured by a judgment, and also 
refused to deliver the notes as agreed. 

That subsequently, C. J. Delone, counsel 
for the Poultry Fancier Publishing Com- 
pany, was authorized by the said company 
to go to Philadelphia, and try to make 
definite arrangements with Mr. Haney for 
the purchase of his stock. 

That C. J. Delone, counsel for the 
Poultry Fancier Publishing, went to Phila- 
delphia, met Mr. Haney, the claimant, and 
discussed the proposition. That at no time 
was there any difference as to the price to 
be paid for the stock, the only difference 
being that claimant wanted a judgment note 
to secure the deferred payment. 

That claimant, on July 16, 19 14, wrote 
to the Poultry Fancier Publishing Company 
saying that the proposition is withdrawn — 
would not consider anything but saleon cash 
basis. 

That on the same date, to wit, July 16, 
1914, the Poultry Fancier Pubh'shing Com 
pany notified F. D. Sutton not to return or 
otherwise dispose of agreement, notes, stock, 
etc., or any correspondence relating to the 
purchase of stock of E. D Haney, but to 
produce the same at the directors* meeting 
to be held July 21, 1914. That no dir- 
ectors' meeting was held on said day so far 
as appears by the testimony taken or exhibits 
filed. 

That on July 20, 19 14, the claimant sent 
to F. D. Sutton a telegram in which claim- 
ant stated, "Negotiations are off." 

That on July 23, 1914, C. J. Delone as 
attorney for the Poultry Fancier Publishing 
Company addressed a letter to claimant 
in which the Poultry Fancier Publishing 
Company expressed a willingness to have 
the negotiations ternitnated, and requested 
the return of the ?2000.oo pad. 

That on October 12, 19 14, E. D. Haney, 
F. W. DcLancey and F. D. Sutton resigned 



as officers and Directors of the Poultry 
Fancier Publishing Company. 

That the Board of Directors of the 
Poultry Fancier Publishing Company con- 
sisted of five members. 

That the verbal agreement between the 
Poultry Fancier Publishing Company and 
claimant is established by the testimony of 
four of the Directors of the Poultry Fancier 
Publishing Company, to wit, F. W. De- 
Lancey, C. N. Myers, C. S. Shirk and 
F. D- Sutton. 

These findings of fact arc affirmed by the 
Court. 

The Auditor allowed the claim to partici- 
pate in the distribution and awarded him 
a pro rata dividend with the other par- 
ticipating general creditors 

Exceptions were filed to the auditor's 
findings and award on the claim by the 
First National Bank of Hanover and 
Charles J. Delone, other creditors. 

In reviewing the evidence we find, as was 
found by the auditor, that five of the mem- 
bers of the board of directors testified that 
the agreement in controversy was entered 
into between the claimant and the Poultry 
Fancier Publishing Company for the pur- 
chase of his stock ; and there was testimony 
that after the company had paid to claimant 
$2000.00 and that thereupon claimant as- 
signed the stock to the Secretary of the 
company ostensibly for the company under 
the terms of the agreement. The company 
evidently knew of this, and refused or de- 
layed the performance of the agreement on 
its part. The trend of the evidence strongly 
indicates that it, the company, was playing 
"fast and loose" with the claimant. The 
auditor, in his report, has observed, and 
the observation we consider as a fact, 
that the company, instead of repudiating its 
contract, ratified it by keeping the stock and 
directing Mr. Sutton not to deliver it to the 
claimant. The facts as the auditor has re- 
ported them are entirely warranted by the 
testimony as we have reviewed it, and under 
the authorities which he cites, we conclude 
that his legal conclusions from those facts 
should be sustained. All the exceptions 
filed to this branch of the auditor's findings 
are, therefore, dismissed and the auditor is 
sustained. 

One set of exceptions was filed to the 
auditor's allowance of a claim for profes- 
sional services rendered the creditors by 
John J. Bollinger, Esq. We arc not con- 
vinced by any argument brought before us 
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that the auditor viuiated any legal propriety the auditor's award is sustained.* 

under the facts as he has reported them. The auditor's refusal to allow the claims 

That exception is, therefore, dismissed and | of C. J. Delone for $3000.oot and the claim 



*John J. BoIIinger» Esq. presented his own 
claim for services rendered to creditors of the 
Poultry Fancier Publishing Company in the matter 
of contesting the claim of C. J. Delone, Esq., to 
participate in the distribution, and in contesting 
the claims for preference of J. C. Schumberger 
and William G. Minnich at the various meetings 
held by the auditor, in the sum of $5oo.oa 

As the former claim was not allowed by your 
luditor, and the latter two claims for preference 
Avere not allowed, your auditor finds that Mr. Bol- 
linger was instrumental in securing for general 
distribution to unsecured creditors, the sum of 
$1227.12 — %vhich would have been the respective 
amounts awarded upon these claims had they been 
allowed as claimed- 

Your auditor is of the opinion that $3oo.oo 
would be adequate and fair compensation for the 
services rendered, and Id making distribution will 
allow that amount to J. J. Bollinger, Esq. 



t The auditor, after finding that D advanced 
money to C to buy A's stock, says: 

Under the above facts is claimant entitled to re- 
cover the $3000.00 advanced to the Poultry Fancier 
Publishing Company paid for a consideration 
which had failed? 

The corporation had a right to purchase its own 
stock under the statutes of Pennsylvania. A cor- 
poration can enter into a valid and binding con- 
t ract the same as an individual — it is not necessary 
hat its contract be in writing; Hamilton v. 
Lycoming Ins Co., 5 Penna. State 339. 

The Poultry Fancier Publishing Company at- 
tempted to do what it was bound to do under its 
contract with Mr. Delone to purchase the Haney 
stock. No time was fixed by the contract for the 
purchase of stock, or as to the purhase price to be 
paid therefor, or the manner in which this price 
should be paid. The Poultry Fancier Publishing 
Company was in reality acting not only for itself, 
but as the agent of Delone so far as the purchase 
of 3000 shares of stock was concerned. 

The Poultry Fancier Publishing Company had 
entered into an agreement with Haney for the 
purchase of his stock, paid him a part of the con- 
sideration, and the stocl^ was assigned by Haney 
to F. D. Sutton as Secretary of the Poultry Fancier 
Publishing Company with the full knowledge of 
the Directors, and of Delone, their counsel — the 
Poultry Fancier Publishing Company was then in 
a position to carry out its agreement with Delone, 
and to deliver to him 3000 shares of stock. The 
Poultry Fancier Publishing Company refused to 
deliver to Haney the notes which were a part of 
the consideration of the contract, together with a 
judgment note for the deferred payments upon 
claimant's advice, as claimant himself admitted 
there was never any diflPerence as to the price. It 
seems to your auditor that this was a valid con- 
sideration, an equally valid subject matter, and 
the parties having met and agreed upon the terms 
of the purchase and sale. 

The rule of law is that an action for money 
had and received will lie to recover money paid 



by plaintiff to defendant, for a consideration which 
had wholly failed; Hudson v. West, 189 Pa. 491 ; 
Lieb V Painter, 42 Sup. 339; unles the failure of 
consideration is due to some fault on the part of 
the plaintiflP himself; 27 Cyc. page 856. 

Here the Poultry Fancier Publishing Company 
was acting under the advice of Delone in refusing 
to deliver the notes for the deferred payments to 
be secured by judgment — both the claimant and 
the Poultry Fancier Publishing Company knew 
that the stock was in the hands of the Secretary 
of the Company for the purpose of transfer, and 
yet it was on the advice of Delone that the trans- 
fer was not made. No demand was ever made 
by the claimant for his stock, upon the Poultry 
Fancier Publishing Company, claimant brought 
no action in any form against the said Company 
to protect his rights — he did not act as a creditor 
of the Company — on the contrary, his actions were 
such as would be expected from a stockholder in 
the Company — he permitted himself to be elected 
a Director and President of the Poultry Fancier 
Publishing Company— he took charge of the active 
management of the said Company; the claimant 
now contends that because no stock certificate was 
actually issued to him under his agreement with 
the Company, that he is entitled to recover upon 
a consideration that failed. It seems to your 
auditor that it was claimant's duty at the time 
that he derived knowledge of the affairs of the 
Company to take positive and active steps to make 
his contract void, and to demand a return of his 
money — instead of taking such steps, it seems to 
your auditor that he has ratified the contract by 
his course of conduct in the business affairs of the 
Company ; Leaming v. Wise, 73 Pa. 173 ; Harvard 
Rev. V. Turner, 155 Pa. 349; Hilliard v. Wood 
Carving Co., 173 Pa. i ; Inlow v. Christie, 187 Pa. 
186; Mukeloff V. Boltz, ,215 Pa. 124; Cun- 
ningham V. Wanamiker, 217 Pa. 497 ; McCullough 
V. Insurance Co., 2 Supt. Ct. 233 ; his election as 
President and Director of the Poultry Fancier 
Publishing Company to your auditor's mind was 
a ratification of his agreement with the Company, 
and a waiver of any right which he might have 
had against the Company for failure to deliver 
the stock certificates. His participation in the 
meetings of the said Company, and his acts, fixed 
his status as a stockholder. 

A certificate is not necessary to make one a 
stockholder in a corporation, nor does the absence 
of a certificate deprive a stockholder of rights 
which he has in the company; 10 Cyc 38Q-390- 
526, 

The first time the claimant saw fit to make any 
claim of any character against the Poultry Fancier 
Publishing Company was on July 16, 1915, after 
the assets of the Poultry Fancier Publishing Com- 
pany had been reduced to cash, and your auditor, 
therefore refuses to allow claimant to participate 
' in the distribution for the following reasons: 

(a) That the failure of consideration was due 
to a fault on the part of the claimant himself. 

(b) By reason of the fact that claimant ratified 
his agreement with the Company by acting as the 
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of E. D. Hancy for $975 oo| is sustained by 
the reasons set forth in his report, and 
should not be disturbed. All exceptions 
thereto are dismissed. 

The auditor is to be complimented on his 
careful and clear analysis of the complica- 
tions which the testimony reveals in this 
a justment. 

All exceptions filed to the findings of the 
auditor are dismissed and his report is 
hereby confirmed. 



President and Director of the Poultry Fancier 
Publishing Company, and 

(c) By reason of his failure to assert any claim 
against the Poultry Fancier Publishing Company 
until after the appointment of a Receiver, and the 
conversion of the assets into cash. 

^From the testimony before him, your auditor 
finds the following facts: 

That E. D. Haney loaned to the Company the 
following sums on the following dates: 

May 13, 19 1 3 $200 00 

May 27, 19 1 3 200 00 

June 30, 19 1 3 20000 

July 2, 1913 150 00 

July 8, 1913 100 00 

Aug. 28, 1913 75 00 

Aug. 20, 19 1 3 50 00 

Total 975 00 

That in October, 1913, the plant of the Poultry 
Fancier Publishing Company was located at 
Sellersville, Pa. That during the month of Oct., 
1913, the claimant, F. D. Sutton and F. W. 
DeLancy, all of whom were officers of the Poultry 
Fancier Publishing Company^ interested Messrs. 
C. S. Shirk and C. M. Myere in the purchase of 
stock of the company, and with the object of 
moving said plant to Hanover, Pa. That at said 
time F. W. DeLancey was President, claimant 
Treasurer, and F. D. Sutton Secretary of the said 
company. That in October, 1913, C. S. Shirk and 
C. .M. Myers met the claimant. President and 
Secretary of the Poultry Fancier Publishing Com- 
pany at Sellersville, Pa. That claimant stated at 
said meeting to Messrs. Shirk and Myers that (he 
Poultry Fancier Company was not indebted to 
him, and that said statement of claimant s induced 
Messrs. Shirk and Myers to purchase stock in the 
said Poultry Fancier Publishing Company. Un- 
der the above findings of fact is claimant entitled 
to recover for money loaned to the campany prior 
to the date of the purchase of stock in said 
Poultry Fancier Publishing Company by Messrs. 
Shirk and Myers, or are the foregoing facts suf- 
ficient to evoke a claim of estoppel so far as 
claimant is concerned? 

The rule of law is "that when the conduct of a 
party has been such as to induce action by an- 
other, he shall be precluded from afterwards 
Mserting to the prejudice of the other, the con- 



C. P. of Delaware Co. 

Hughes V. Murphy 

Contract — Bailment — Execution, 

Where one obtains possession of a chattel upon 
a written contract in which he declares that he 
has rented the chattel, that he is to pay a certain 
amount, in instalments, as rental and when paid 
the article shall become his property, but until 
the rental is paid no title is to be acquired by or 
vested in him, the contract is one of bailment and 
not a conditional sale. The absence of an ex- 
press covenant to return a chattel at the end of 
the term does not turn a bailment into a 
conditional sale. 

Where the bailee of a chattel replaces a part of 
it, such new part does not become the property of 
the bailor and may be sold upon execution 
against the bailee. 

There can be no judgment excepting onejon the 
verdict, unless a point for binding instructions is 
refused or reserved. 

Where an execution creditor levies upon a 
bailed chattel and disputes the title of the bailor, 
he cannot upon interpleader recover upon a con- 
tingent interest of bailee. 

Motion by defendant for judgment non 
obstante veredicto. 

E, A, Howell for motion. 
J: Borton fVeeks, contra. 

December 31, 1947. Broom all, J. — 
This was a sheriffs interpleader issue to try 
the title of an automobile which the defend- 
ants had levied on as the property of Joseph 
A. Senior, on April 4, 1916, in his posses- 
sion, and which was claimed by the plaintiff 
to belong to him. On the trial it was ad- 
mitted that the automobile belonged to the 
plaintiff unless title to it passed to Senior 
by virtue of a transaction between the plain- 



trary of that which his conduct has induced the 
bilief." The primary ground of the doctrine is 
that it would be a fraud in a party to assert what 
his previous conduct has denied when on the faith 
of that denial — others have acted; Gray's Ap- 
peal, 10 W. N. C. 458; Retlig & Son v. Becker, 
II Sup. Ct. 395 at page 399. 

Claimant induced Messrs. Shirk and Myers to 
purchase stock from the Poultry Fancier Publish- 
ing Company on the strength of his own state- 
ment that the company was not indedted to him 
in October, 1913, after loans had been actually 
made by claimant to the company, and your 
auditor, therefore, holds that he cannot blow hot 
and c Jd by now stating to the prejudice of 
Messrs. Shirk and Myers, stockholders of the 
company, that said loan of $975.00 had not been 
paid whether in fact it was actually re-paid or 
not by the company to the plaintiff. Your auditor, 
therefore, refuses to allow the claim of £. D. 
Haney in the sum of $975 00 to participate in the 
distribution of the bjlance on the account. 
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tiff and Senior, which was evidenced by a 
writing, signed by Senior, of which the 
following is a copy : 

*'This is to certify that L Mr. Joseph 
Senior, have received and rented of Thomas 
Hughes, the article or articles described in 
the annexed schedule, valued at$5i5.CK), 
for the use of the said article or articles, 
and as rent for the same have this day paid 
to the said Thomas Hughes the sum of 
$250 as deposit, and promise further to pay 
to his collector or authorized agent the sum 
of $265.CK), with note as collateral, payable 
$40.00 monthly with interest until the 
above-named amount is paid, at which time 
said rent shall cease, and said article become 
my property. 

"The above-named article or articles to 
remain the property of Thomas Hughes and 
no title thereto to be acquired by or vested 
in me until this obligation is fully complied 
with on my part, and in event of failure to 
meet promptly any of said payment, I agree 
on demand, to surrender said article or 
articles to Thomas Hughes without process 
of law, and said T. Hughes is authorized 
to enter my premises by his agent or agents 
to remove the same, and to retain the sums 
already paid as rent or hire for the use of 
said article or articles while in my posses- 
sion. And I also agree not to remove said 
article or articles from the premises I now 
occupy, or part with the possession thereof, 
without first obtaining the written consent 
of Thos. Hughes.'* 

The rights of the parties depended upon 
the construction of this writing. Hence it 
was necessary for the court to construe it, 
and we did construe it as a bailment for 
hire and not a conditional sale. We see no 
error in this; Reading Automobile Co. v. 
DeHaven, 53 Pa. Supr. Ct. 344. The 
absence of an express covenant to return 
the property at the end of the term does not 
turns bailment into a conditional sale; Id. 

At this stage of the case the plaintiff was 
entitled to a verdict but it appeared that 
the top of the automobile was not the top 
which was on it at the time of the bailment, 
but was subsequently attached to it by the 
bailee. There was no dispute as to this. 
Evidence was introduced as to the value of 
this top which belonged to the bailee, and 
the jury was instructed to render a verdict 
for the defendant and to determine the 
value of the top, which was accordingly 
done and the value of the top was fixed at 
thirty-five dollars. 



The defendants now move for a general 
judgment in their favor. There can be no 
judgment entered, except a judgment on 
the verdict, except that where a party pre- 
sents a point for binding instructions, which 
is refused or reserved, he may move for 
judgment on the whole rocord; Act of 
April 22, 1905, P. L. 286, Stewart's 
Purdon, Vol. 6, p. 7139, pi. 35. But even 
if this had been done the defendants could 
not have more than they have now, a verdict 
in their favor, upon which they can enter 
judgment. Their real complaint is that the 
jury was not instructed to include in their 
valuation of property, the value of Senior's 
inierest in the automobile. The remedy 
for this would be a motion for a new trial. 
But even if such motion had been made it 
would not avail them, because there was no 
issue as to Senior's interest in the automo- 
bile. The defendants did not levy on 
Senior's interest in the automobile. They 
would have had a right to do so; Meyers 
vs. Prentzell, 33 Pa. 482. They levied on 
the automobile. The plaintiff claimed title 
to it. Then the defendants had another 
opportunity to assert their right to proceed 
to sell Senior's interest in it. If they had 
done so, the interpleader would have been 
quashed, because a sale of Senior's interest 
could not effect the plaintiff ; Logan v. Gest, 
6 Del. Co. Reps. 242. And the defendants 
could have proceeded to sell Senior's inter- 
est. Even this would have passed nothing, 
after the bailee was in default ; Cobb Chase 
V. Deiches, 7 Pa. Supr. Ct. 252. Instead 
of pursuing their right to sell Senior's inter- 
est in the automobile they took issue with 
plaintiff's claim of ownership, by categoric- 
ally denying it, and this was the only issue 
presented at the trial and this issue has been 
properly decided. We, therefore, refuse de- 
fendant's contention and direct judgment to 
be entered on the verdict. 



C. P. of 



Berks Co. 



Brendle v. Schmehl 



Negotiable Instruments — Accomodation 
Maker — Liability of Holder in Due 
Course* 

Where the holder of a promissory note for 
value sues the maker thereof, evidence of an 
agreement between the maker and payee that the 
latter should alone be responsible, is insufficient 
to prevent judgment, the plaintiff having no 
knowledge of the agreement. 

Rule for new trial. 

Wi(i, J, Rourke for defendant and rule. 
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H. P. Keiser lor plsiimiS. I communication of an alleged agreement 

November 19, 191 7. Wagnkr, J. — The 'between him and the defendant that Mr. 
defendant asks for a new trial upon the | Hoverter alone was to be liable. On the 
third reason thcrof , which is that i contrary it is evidence that Brendle, the 

*'The Court erred in directing the jury j plaintiff, depended upon Mr. Schmehl's rat- 
to render a verdict in favor of plaintiff and 1 ing therefor, his name on the note, with 
against defendant for at least $1,386. , the additional personal promise of Hoverter 

It was admitted by the defendant that he j that he would also be liable. This promise 
signed the note for $1,200. The principal ; to pay by Hoverter is not a release of 
of this note, with interest thereon, consti- ; Schmehl's liability. The position of the de- 
tuted the basis for the direction by the fendant as contended for in this third reason 
Court of a verdict for plaintiff for at least | for a new trial is not supported by the 
this sura. The defendant claims that this ! evidence. Mr. Schmehl in his letter of 
note was given upon an agreement between : April 25, 1 914 to Mr. Brendle, in writing 



the payee and the defe'hdant, which agree- 
ment was communicated to the plaintiff 
That is, there was an agreement between 



with reference to this note, distinctly says 
when he sends to him his check for ^12.50 
for a renewal of the note, **I would like to 



the payee and the maker at the time I pay note in full but cannot do so at this 
of the giving of the note that the maker time.*' He hereby acknowledges his liability 
was never to be called upon for the pay- on the note. Under the evidence the Court 
ment thereof. The evidence on this agree- 1 could not do otherwise than direct that as to 
ment is that of N. S. Schmehl. He this one note the jury would have to bring 
testified that at the time he gave these notes ! in a verdict in favor of the plaintiff, 
to Mr. Hoverter, Mr. Hoverter had said | Rule for new trial discharged, 
that he would take care of them. This, as 



we view it is a mere promise between the 1 c. p. of Northampton Co. 

two that the payee would take care of the I © j c* pm? «jMt r^ 

notes, and not an agreement that if these [ Kaedcr v. Sitewart SiIk Mill Co. 

notes got into the hands of a third party , Pr^/r/zV^^Qi/^sZ/o'' of law -P lead in(j of 
that the sole person who was to be liable on | statute— ''The U' or k mens Compensatwn 
the note was Mr. Hoverter, the payee. I Act of igis^—Constitutionalilyof, 
Defendant claims that* this agreement as* „,. . . . , .... 

jirii- -..ji-i Where the question of law raised by the 

contended for by him was communicated to ^^^^^..^ of defense disposes of the whole ot the 
Mr. Brendle, who discounted the note. ' plaintiff's claim, the judgment should be for the 
Wc fail to find any evidence of any com- \ defendant and not of nonsuit. 
munication of such an agreement even if ^ Where a statute is relied on for a defense, 
X . ^ t 'J J J .. ' ^J^* party relymg on it need not refer to, or ncc- 

the agreement be considered as one under | ^^j^^ ^'^ exception or proviso unless it is con- 

which Mr. Schmehl was under no circum- tained in the enacting clause. 

stance to be held liable for the payment of I , ''The Workmen's Compensation Act of 1915" 

the note 1 '^ constitutional. 

Defendant called Mr. Hoverter as a wit- Motion for a nonsuit. 

ness to show the communication of this ^^ (j. LoBarre for the plaintiff, 
agreement to Mr. Brendle. He testihed . r^ , 1 - » t i 1 /• * 
that at the time the note was transferred by , ^/'^^'^ Gohhmtth for the defendant. 

him to Mr. Brendle for a valuable consider- February 11, 1918. Stewart, P. J. — 
ation, he gave to him (Brendle) Mr.! Defendant in this case, by praecipe filed and 
Schmehl's rating. He says *'Mr. Brendle, j upon argument, asks for a judgment of non- 
of course was not acquainted with Mr. suit. The "Practice Act, nineteen fifteen." 
Schmehl. On the strength of the rating he page 483, provides as follows: ''Section 4. 



discounted the note with the understanding 
that I was to make payment." He further 



Demurrers are abolished. Questions of law 
heretofore raised by demurrer shall be raised 



says, "I showed Mr. Brendle the^rating, and . in the affidavit of defense, as provided in 
I told Mr. Brendle I considered Mr. Schmehl j section twenty. * * * Section 20. The 
good, but that I would make payment on them ' defendant in the affidavit of defense may 



as they matured, because I realized that Mr. 
Schmehl couldn*t make payments on these 
notes at that time. That is what I said to 
Mr. Brendle." This is not evidence of a 



raise any question of law, without answer- 
ing the averments of facts in the statement 
of claim ; and any question of law, so raised, 
may be set down for hearing, and disposed 
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of by the court. If in the opinion of the 
court the decision of such question of law 
disposes of the whole or any part of the 
claim, the court may enter judgment for ^hc 
defendant, or make such other order as may 
be just," etc. The words "or make such 
other order as may be just" may be sufficient 
to support a judgment of nonsuit. In Barto 
V. Shaffncr, 26 Pa. Dist. Rep. 957, it was 
held by President Judge Endlich that "The 
questions of law contemplated by section 20 
of the Practice Act of May 14, 19 15, P. L. 
483, are those a decision upon .which dis- 
poses of the whole or a part of the plaintiff's 
claim, such as under the old practice might 
be interposed by demurrer." The practice 
in the present case follows Anderson v. 
Carncg'c Steel Co., 255 Pa. St. 33, a case 
not cited upon the argument, but which 
practically rules the present case. The 
proper judgment in this case is judgment 
for the defendant. The plaintiff brings his 
action of trespass to recover damages against 
the defendant corporation, and he alleges in 
his statement that on the eighth day of 
July, 1 91 6, he was employed by the defend- 
ant company as a carpenter foreman in the 
city of Easton, and that in the discharge of 
his duties on the said day, he was seriously 
and permanently injured, through the neg- 
ligence of the defendant. The defendant 
admits the contract of employment, and 
after denying its negligence, sets up as 
matter of law, "that the said plaintiff ac- 
cepted the provisions of the Workman's 
Compensation Law of the State of Penn- 
sylvania and being bound by the provisions 
therof, cannot maintain present action 
against the said defendant." The learned 
counsel fur the plaintiff contends that *'The 
Workmen's Compensation Act of 19 15," 
page 736, is unconstitutional, and that he is 
entitled to maintain the present action. 
That act is the law in at least twenty-eight 
of the United States, in Canada, in Eng- 
land, and most of her colonies, in Mexico, 
Peru, Venezuela, Austria, Belgium, France, 
Japan, Italy, Norway, Russia, Sweden, 
Switzerland, and most of the other civilized 
nations of the world. In Schnader^s and 
Storey's Pennsylvania Workmen's Compen- 
sation Law, Section 106, it is said: "Every 
elective workmen's compensation act which 
has been attacked before a state court of 
last resort has been held constitutional. 
The acceptance of the compensation plan 
contained in the Pennsylvania Compensa- 
tion Act is optional and not compulsory 



either upon the employer ( for the common 
law defenses were court-rtiade and can be 
modified or abolished by the legislature), or 
upon the employe. And as the parties have 
a free choice it was competent for the legis- 
lature to make the acceptance of the com- 
pensation plan presumptive at the time of 
consummating the contract of service. In- 
asmuch as the Compensation Act provides 
that it shall not impair the obligation of any 
contract in force prior to December 31, 
19 1 5, it cannot contravene article 1, section 
10 of the Federal Constitution. Nor does 
it violate either the due process clause, or 
the equal protection clause of the fourteenth 
amendment." The conclusions above re- 
ferred to, are amply sustained by the many 
cases to which the authors refer. It would 
be a waste of time to examine them in de- 
tail, but excellent discussions are found in 
Young v. Duncan, 218 Mass. 346, and In 
the Matter of Jenson v. Southern Pacific 
Co., 215 New York 514. The latter case 
is valuable as it practically overrules Ives v. 
South Buffalo Railway Co., a case in 201 
New York 271, and as it also refers to the 
decisions of the supreme court of the United 
States. The act itself provides: "Section 

301. When employer and employe shall by 
agreement, either express or implied, as 
hereinafter provided, accept the provisions 
of article three of this act, compensation for 
personal injury to, or for the death gf, such, 
employe, by an accident, in the course of his 
employment, shall be made in all cases by 
the employer, without regard to negligence, 
according to the schedule contained in sec- 
tions three hundred and six and three hun- 
dred and seven of this article. * * * Section 

302. (a) In every contract of hiring 
made after December thirty-first, one thous- 
and nine hundred and fifteen, and in every 
contract of hiring renewed or extended by 
mutual consent, expressed or implied, after 
said date, it shall be conclusively presumed 
that the parties have accepted the provisions 
of article three of this act, and have agreed 
to be bound thereby, unless there be, at the 
time of the making, renewal, or extension 
of such contract, an express statement in 
writing, from either party to the other, that 
the provisions of article three of this act are 
not intended to apply, and unless a true 
copy of such written statement, accompanied 
by proof of service upon the other party, 
setting forth under oath or affirmation the 
time, place, and manner of such service, be 
filed with the bureau within ten days after 



YORK LEGAL RECORD 



177 



such service and before any accident has 
occurred. Every contract of hiring, oral, 
written, or implied from circumstances, now 
in operation, or made or implied on or be- 
fore December thirty-first, one thousand 
nine hundred and fifteen, shall be conclu- 
sively presumed to continue subject to the 
provisions of article three hereof, unless 
cither party shall, on or before said date, in 
writing, have notified the other party 10 
such contract that the provisions of article 
three hereof are not intended to apply^ and 
unless there shall be filed with the bureau a 
true copy of such notice, together with 
proof of service, within the time and in the 
manner hereinafter prescribed. * * * Sec- 
tion 303. Such agreement shall constitute 
an acceptance of all the provisions of article 
three of this act, and shall operate as a sur- 
render by the parties thereto of their rights 
to any form or amount of compensation or 
damages for any injury or death occurring 
in the course of the employment, or to any 
method of determination thereof, other than 
as provided in article three of this act. Such 
agreement shall bind the employer and his 
personal representatives, and the employe, 

his or her wife or husband, widow or 
widower, next of kin, and other depend- 
ents." It was the plain du*y of the plaintiff 
to set forth that he was exempted by the 
exceptions to the act. The rule is that 
where a statute is relied on for a defense, 
the party relying on it, need not refer to, or 
negative an exception or proviso unless it is 
contained in the enacting clause. In the 
absence of any such averment the presump- 
tion is ''conclusive*' that the parties accept- 
ed the provisions of the act. The whole 
subject both as to practice and as to the law, 



C. P. of 



Lackawanna Co. 



Dowd & Co. T. Goodman • 

Affidavit for Defense — AvermenH- Suffi- 
ciency — Not Delivered on Sunday, 

In a suit against defendant as accommodation 
endorses on a promissory note payable to plain- 
tiff, an affidavit of defense is sufficient to prevent 
judgment which avers that the note was endorsed 
and delivered by defendant on a Sunday. 

A note, bond or contract although executed on 
a Sunday is nevertheless valid if delivered on a 
week day. 

Rule for judgment for want of a sufficient 
affidavit of defense. 

Welles^ Stacker Qlf Torrey and John M. 
Gunster for plaintiff. 

C B. Little for defendant. 

December 20, 191 7. Edwards, P. J. — 
This is a suit against the defendant as ac- 
commodation endorser for M. S. Trucker, 
on a promissory note payable to the plaintiff. 
Regardless of the question of the liability of 
the defendant on the note in the face of the 
fact of that the affidavit of defense alleges a 
failure of consideration as between Trucker 
and the plaintiff, there is one other question 
raised in the affidavit, which, in itself, is 
suffic.ent to prevent judgment on the plead- 
ings. It is avened by the defendant that 
the note in suit was endorsed and delivered 
by him on Sunday, November 12, 1916. 
Plaintiff's counsel, in the citation of authori- 
ties, must have overlooked the allegation as 
to delivery on Sunday, because the cases cited 
establish the proposition that a note, bond 
or contract executed on Sunday is neverthe- 
less valid if delivered on a week day. One 
of the early cases in Pennsylvania is author- 
ity on this point, viz.. Com. v. Kendig, 2 



is, however, set at rest in Pennsylvania by Pa. 448, wherein it is decided that "a bond 



Anderson v. Carnegie Steel Co., supra. 



is not perfected until delivery, and that a 



Mr. Chief Justice Brown discusses every mere signing on Sunday does not render it 
phase of the questions raised by the learned void if not delivered until the day follow- 
counsel for the plaintiff in the present case, ' ing." The same ruling is made by Judge 
adversely to him. It would be waste of Rice in Stevens v. Hallock & Co. et al., 7 
time to quote what he so well said. Kulp 260. We refer also to Beitenman's 

, , . . , . , , . . Appeal, 55 Pa. 183; Sherman v. Roberts, 

In the opinion of the court, the decision , q^ ^^j^ ^^^ Williams v. Transit Co., 
of the question of law, raised by the state- ' 2«:7 Pa. 7S4 
ment and affidavit of defense, disposes of the 

whole of the plaintiff's claim, and the court The exceptions in this case are overruled 
hereby enters judgment for the defendant. «nd the rule for judgment is discharged. 
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American Insulation Co. v. Lindemuth 

EogiQeering Co. 

Contracl — Acceptance of Offer — Reasona- 
ble Time, 

PUintiflF offered to furnish and erect for de- 
fendant certain covering material. Defendant 
agreed to accept said oflPer if plaintiff would give 
bond for the proper completion of the work on 
time. Plaintiff contented to give the bond if de- 
fendant would pay the cost thereof. To this de- 
fendant replied that it would pay half the cost. 
Not having received an answer in five days, 
defendant placed its order elsewhere. Plaintiff 
then brought suit to recover the profits it would 
have made on the contract. The affidavit of de- 
fense denied liability, owing to the plaintiff's 
unreasonable delay in answering defendant's last 
offer. Held, that a motion for judgment for 
want of a sufficient affidavit of defense must be 
denied. 

The general rule of law in Pennsylvania is that 
a contract is concluded at the time of the mailing 
of the acceptance of an offer, and not at the time 
of its receipt by the party addre8$ed. 

If the offer itself fixes a time within which it 
must be accepted, the acceptance thereof must be 
made within the period specified. If no such time 
is fixed, as in this case, the acceptance must 
nevertheless be mailed within a reasonable time 
after the receipt of the offer or it will lapse. 

What is a reasonable time in any case depends 
upon the location of the parties, the nature of the 
transaction, the usages of the trade or business in 
which the parties are engaged, and slso upon the 
previous rules of conduct between the parties 
themselves in the matters in controversy, and is a 
question for the jury. 

The statement must show clearly what items of 
damages or profits are claimed, and the defendant 
cannot be expected to deny in detail these matters 
connected with plaintiff's business of which it can 
have no personal knowledge. 

No. 96, October Term, 191 7. 
Motion for judgment for want of a suffi- whether or not the plaintifl^s acceptance on 
cient affidavit of defense. ! }^^y 3^^, 1917, was m time to hold the de- 

fendant to its offer of April 2otn, 191 7. 



April 25th, 1917, the defen«^ant agreed 
to accept the plaintiff's offer, provided that 
it would also furnish a- bond for the proper 
completion of the work on time. 

April 26th, 191 7, plaintiff replied object- 
ing to furnishing the bond because the cost 
of so doing had not been included in its bid 
for the work, but proposed to furnish the 
bond if the defendant paid the expense. 

April 28th, 1917, the defendant wrote the 
plaintiff insisting upon a bond being given 
"as a protection owing to the condition of 
the market and the scarcity of materials," 
and offered to bear half the expense of the 
same, if the plaintiff would pay the other 
half. 

It is entirely clear that up to this point 
neither party had unconditionally accepted 
the proposal of the other and that no con- 
tract had been closed between them; Jax- 
theimer v. Sharpville Boro., 238 Pa. 42; 
Dougherty v. Briggs, 231 Pa. 68. 

Six days after the date of its letter of 
April 28th, 191 7, viz; May 4th, 191 7, the 
defendant received a letter from the plain- 
tiff, dated May 3rd, 191 7, stating that the 
plaintiff had procured the bond desired, and 
had charged the defendant with half the 
costs therefor, viz; $2.50. 

May 5th, 191 7, the defendant replied 
that the contract had been gtven to another 
party on May 3rd, 191 7, because up to that 
time the plaintiff had not answered the de- 
fendant's letter of April 28th, 1917. The 
plaintiff thereupon brought this suit. 

The main question involved in the case is 



Cochran^ Williams l^ Kain for motion. 

y. T. At kins t contra. 

March 11,1918. Wan n er, P. J. — The 



The general rule of law in Pennsylvania 
is that a contract is concluded at the time of 
the mailing of theacpepranceof an offer, and 



plaintiff seeks to recover damages from the I not at the time of its receipt by the party 
defendant for breach of a contract which I addressed. 

the latter contends was never closed between ! If the offer itself fixes a time within 
the parties. Their entire negotiations are 1 which it must be accepted, the acceptance 
contained in certain letters set forth in the . thereof must be made within the period 
pleadings. specified. If no such time is fixed, as in this 

The defendant company, located at York, I case, the acceptance must nevertheless be 
Pennsylvania, in April 191 7, was soliciting I mailei within a reasonable time after the 
bids for certain non-conducting covering receipt of the offer or it will lapse, 
materials for use in the erection of a school The case of Boyd v. Peanut C )mpany, 25 
building at West Chester, Pennsylvania. Pa. Super. Ct. 199, qualifies the general 

On April 23rd, 191 7, the plaintiff offered rule as to the conclusiveness of the mailing 
to furnish and to erect the same and to of an acceptance by holding that it depends 
fully guarantee the work and materials, for ' upon whether or not it was mailed within a 
the sum of $305.00. i reasonable time after the receipt of the offer. 
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What is a reasonable time in any case de- 
pends upon the location of the parties, the 
nature of the transaction, the usages of trade 
or business in which the parties are engaged, 
and also upon the previous rules of conduct 
between the parties themselves in the matters 
in controversy. 

The defendant contends that in due course 
of mail, Its letter of April 28th, 1917, must 
have reached the plaintiff on April 30, 191 7, 
and that the plaintiff's delay in answering it 
until May 3rd, 19 17, was unreasonable, as 
the letter only involved the question of 
whether or not plaintiff would bear half the 
expense of procuring the desired bond. The 
plaintiff had answered the defendant's letter 
of April 25th, 1917 on the next day, and 
defendant contends that it should also have 
done 90 in this case, instead of consuming 
three days in procuring the bond before 
sending an acceptanceof the defendant's offer. 

It is also alleged in the affidavit of de- 
fense, that there was an extraordinary rise 
in the price of labor and materials during 
the period of these negotiations which made 
it risky for the defendant to wait longer for 
an answer to defendant's letter of April 
28th, 1917, before letting the contract. 

Plaintiff's attention had been called in 
that letter to the "condition of the market 
and the scarcity of materials'* as the reason 
for requiring a bond. Though these seem 
to be substantial reasons for a prompt 
answer to defendant'^ letter, we are of the 
opinion that the question whether or not the 
plaintiff's acceptance of defendant's offer 
was made within a reasonable time after its 
receipt, is a question of fact for the deter- 
mination of a jury, and not of law for the 
decision of the Court. This subject is fully 
considered in Boyd v Peanut Company, 25 
Pa. Super. Ct. 199-205. 

The motion for judgment for want of a 
sufficient affi/avit of defense must, therefore, 
be refused. But there is another sufficient 
reason why judgment could not be granted 
for the lump sum of damages claimed in this 
case, viz ; $74.20. The only item stated in 
sufficiently specific form in the plaintiff's 
statement to make it recoverable, is that of 
$2.50, for one-half of the expenses of pro- 
curmg the bond required by the defendant. 

The defendant's general denial that the 
plaintiff has suffered the damages claimed in 
the statement is, therefore, suficient to put 
plain :iff to specific proofs of the items of its 
claim at the trial; Robertson v. Interna- 
tional Textbook Co., 27 Dist. Rep. 18. 



Anicipated profits are not always recover- 
able as damages for the breach of a contract 
and this statement is obviously not specific 
enough to show that the plaintiff is entitled 
to recover profits or to show the items which 
constitute the lumping sum demanded. 

Having failed to show clearly and un- 
questionably to what items of damage or 
profits it may be entitled, in this case, that 
question mnst necessarily be referred to a 
jury. 

The defendant cannot be expected to 
denv in detail these matters connected with 

« 

plaintiff's business of which it can have no 
personal knowledge. 

The plaintiff's motion for judgment for 
want of a sufficient affidavit of defense is 
overruled and refused. 



C. P. of 



Schuylkill Co. 



Sitler*s Appeal 



Appeal from School Auditor s Report — VaC' 
ancy — Appointment— Sureties. 

An appeal from the report of school auditors 
will not be sustained upon the ground that the 
Court appointed another collector and gave him 
the duplicates; such appointment will not relieve 
the sureties on the former collector's bond. 

J, O. V I rich for appeal. 
A, L. Shayj contra. 

December loth, 1917. Koch, J. — The 
appeal in this case was filed by Clinton E. 
Sitler, collector of taxes in the Borough of 
Tamaqua, who, having filed a proper bond, 
was entitled to collect the taxes levied and 
assessed in said school district for the year 
1915* l^l^c auditors found that at the time 
of this audit there was a balance of $13,- 
771.29 owing to the school district by said 
Sitler on the tax duplicate for the year 191 5. 
The report of the auditors of the said school 
district (which is of the third class) for the 
year ending the first Monday of July, 191 6, 
was filed on the 29th day of August, 1916, 
and this appeal was filed on the 21st day of 
September, 1916. 

The school district, by its attorney, moved 
the court on the 22nd day of December, 
191 6, to strike off the appeal, the principal 
reasons for the motion being, that the appel- 
lant *Mid not present his claim before the 
said auditors when they sat to settle his 
accounts ;" that "the appellant filed no ex- 
ceptions to the findings of the auditors, 
although the appeal was taken in September, 
1916;" and that appellant failed to take 
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testimony. No testimony was taken in sup- 
port of the reasons assigned on the motion 
to quash. The appellant, on the same day, 
to wit, December 22nd, 1916, filed an affi- 
davit setting forth the reasons why he 
appealed from the auditor's report. An in- 
spection of a statement of the account by the 
auditors attached to the appeal shows that 
'*from the above (balance) there are to be 
deducted commissions and exonerations at 
settlement of duplicate.'* In view of this 
later fact, we disposed of the motion to 
quash on the 29th of January, 191 7, and 
directed ''that the testimony necessary to 
enable us to decide'' what the true balance 
due to the school district is, '*be taken with- 
out delay and submitted to us with the entire 
record in the case." But, without taking 
testimony, the parties to this controversy 
have filed ^certain affidavits and we are now 
asked to dispose of this controversy on those 
affidavits. The appellant filed three and 
the defendant filed two, as answers. Refer- 
ence to said affidavits enables us to state the 
following facts. Si tier was elected Collec- 
tor of Taxes sometime prior to the year 
191 3; that he was in default upon the 
duplicate for the year 19 13, and, being so in 
default, left the Borough of Tamaqua in 
September, 1915, and went to Oregon, 
where he was subsequently apprehended on 
the charge of embezzlement, was brought 
back to this county, tried, convicted and 
sentenced in our Court of Quarter Sessions, 
and the s:iid sentence was affirmed by the 
Superior Court. After the appellant ab- 
sconded, nine of his bondsment petitioned 
the court on the first day of November, 
1915, to appoint George M. Krell, one of 
their number, to the office of tax collector 
for said borough to fill the vacancy appar- 
ently caused by Sitler*s absconding. George 
M. Krell was appointed in accordance with 
the prayer of the petition. The respondent 
was brought back to Tamaqua in December, 
19 1 5. As already stated, Sitler was given 
the duplicate for the year 191 5. The 
amount of taxes therein levied and assessed 

is $49,836.75. 

Before Sitler absconded, he paid over to 

the school treasurer, $29,347.24 on account 
of said duplicate. His bondsmen later paid 
$5600 on account of said duplicate and the 
said George M. Krell, who had been ap- 
pointed as above stated, paid over $3321.03, 
or making a total of $38,298.27. Allow- 
ing five per cent, for commissions, would be 
equal to one-nineteenth of the amount re- 



ceived by the school district or $2014.12, 
which added to the amount received by the 
school district makes the sum of $40,282.39, 
^^ $9554-36 less than the face of the dupli- 
cate. The appeal will, therefore, be sus- 
tained as to the difference between $1 3,77 i .20 
stated by the auditors as "balance due school 
district" and $9554.36, which difference is 
$4216.84. The appellant claims something 
should be allowed him by way of exonera- 
tions and, perhaps, something should be so 
allowed, but he has not taken the necessary 
steps to obtain the allowance. Having 
failed to avail himself of all opportunities 
to have the amount of exonerations, if any, 
ascertained and allowed in the proper way, 
we are not required to make up for lack of 
his dilgence and to guess at the amonnt. 

Whtn Sitler was an absconder in the 
west and Krell, one of his bondsmen, was 
appointed collector of taxes, the latter ap- 
plied for a writ of mandamus to compel 
delivery of the duplicate to him, the same 
having been in charge of Sitler's brother as 
his deputy. The deputy delivered possession 
of the duplicate, etc. In the writer's opin- 
ion, the appointment of Krell was made 
without proper legal authority (see 109 
March Term, 191 6), and that opinion was 
expressed in such a way as appellant cannot 
claim ignorance of it. He has rested on his 
oars ever since the appointment and has 
allowed matters to remain in status quo and 
now tries to make argument out of his de- 
fault and neglect in permitting the duplicate 
to remain in Krell's hands for over two 
years* He claims he is unable to make set- 
tlement of the duplicate until he has posses- 
sion of the same and says "All proceedings 
upon this appeal should be postponed until 
such time as the appellant regains possession 
of his books and papers and has time to 
make the proper collection, examination, ad- 
ditions, exonerations and report." He can- 
not complain that we have not been patient 
and waited now long enough. We will, 
therefore^ pass over the points based upon 
these facts. 

The appellant also claims that the audi- 
tors were remiss in making the audit. They, 
like every other officer, are presumed to do 
their duty, and, in the absence of evidence 
that they have not done it, the presumption 
will stand that they have performed it. 
"Such auditors shall begin their duties on 
the Hast Monday of July each year and 
promptly audit the accounts of the school 
district for which they were appointed," 
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etc. ; Section 2620 School G)de. Presuma- 
bly, they met at the time stated and it was 
the duty of the appellant to know this fact 
and to govern himself accordingly. 

In an affidavit, purporting to have been 
made by the appellant on October 15th, 
1917, and marked filed October 14th, 191 7, 
he avers, "2. That the deponent furnished 
a bond to said school district of the Borough 
of Tamaqua, in the sum of $40,000, condi- 
tioned that he 'shall well and truly collect 
and pay over or account for, according to 
law, the whole amount of taxes charged 
and assessed in the duplicate which shall be 
delivered to him,*" and, "11. That the de- 
ponent has paid the school district treasurer 
in taxes collected by himself, the said George 
M. Krell, the sureties upon his bond and in 
commissions and exonerations, the total sum 
of $40,090.00 which is in full satisfaction of 
his bond of $40,000.00/' 

In view of the second paragraph just 
quoted, it surpasses our understanding why 
the eleventh paragraph, as quoted, should 
appear in the affidavit. If the amount of the 
bond is $40,000.00 and the condition thereof 
is that Sitler shall ''collect and pay over and 
account for * * * the whole amount 
of taxes charged and assessed in the dupli- 
cate" which amount is $49,^36.75, I cannot 
understand the menrd actitude of one who 
will swear that the condition is met, when 
$9,554.36 less than the whole amount is not 
paid over or accounted for. 

Sitler has been allowed full opportunity to 
enable us to do full justice to him in the prem- 
ises but he has failed to help us, and the 
school district badly needs all the money 
that is due to it and is entitled to judgment. 

Judgment is entered for the sum of 
$9554.36 in favor of the school district of 
the Borou.h of Tamaqua and against Clin- 
ton E. Sitler, the appellant. 



QUARTER SESSIONS 
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Schuylkill Co. 

Com. V. Walburn. 



Disposal of Goods to Defraud Creditors 
Sufficiency of Indictment, — An indictment 
under the Act of April 22, 19 13, P. L. 242, 
for removing, concealing, secreting and dis- 
posing of goods of the defendant with intent 
to prevent them from being levied when 
under execution and to defraud his credi- 
tors, is not defective because it does not 
cxpnrssly allege that the defendant had any 
creditors. — Com, v. Somerson et al.^ (Lan- 
caster Q. S.) 35 Lancaster Law Review 118. 



Desertion and Non-Support — Support of 
Minor Child — Divorce — Stepfather — 
Liability of Father, 

A husband remains liable for the support of 
his minor children where he and his wife volun- 
tarily separate and he consents to the children 
living with the mother, or where the wife leaves 
him for good cause. But it is otherwise where 
the wife leaves without cause, takirg the children 
with her. 

The assumed relation of father by a stepfather 
entitled him, on the one hand, to the services of 
his stepchildren and entitles them, on the other, 
to their support and education without remunera- 
tion. But a stepfather is under no legal obliga- 
tion to support a stepchild after the death of the 
mother. 

A grandparent mny maintain a prosecution for 
the support of a grandchild against its father, 
where the father had obtained a divorce from its 
mother. 

Non-support. 

M. H, Spicker for plaintiff. 

Roscoe R. Koch for defendant. 

September 22, 191 7. Koch, J. — The 
prosecution in this case is based upon the in- 
formation of Mary Miller, the grandmother 
of Margaret Walburn, aged four years, a 
minor child of the defendant. The child's 
mother is a daughter of said Mary Miller. 
Mr. and Mrs. Walburn were married in 
December, 191 1, and Margaret was born in 
May, 19 1 3. The Walburns did not get 
along very well together, owing to the hus- 
band's suspicions of his wife's infidelity and 
he left her in September, 19 12. She prose- 
cuted him for non-support in 1914^ and at 
the May Sessions of that year, we directed 
him to pay to his wife the sum of eight 
dollars per month, intended to be for the 
support of the child. In June, 1914, the 
defendant began proceedings in divorce on 
the ground of his wife's adultery and- ob- 
tained a decree of divorce in October, 1914. 
The divorced wife married again about five 
weeks ago, and her child, Margaret, has 
been living with its grandmother, the prose- 
cutrix, ever since. The defendant does not 
want to support the child, because he claims 
he is not its father, and also because its 
mother has married again and has had con- 
trol and custody of the child from the date 
of its birth. 
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A child having been begotten and born in 
lawful wedlock is presume^ to be legitimate 
and no sufBcient evidence to overcome that 
presumption was made to appear m this 
case. The statutory law of this state makes 
it obligatory upon parents to support their 
minor children, and it also provides the 
means of compelling a husband and father 
to support his wife and minor children. 
Primarily, the duty of supporting, maifUain- 
ing and educating children rests upop .the 
father; and, during the lifetirpc of the 
father, the mother is not hpm^ tojsupport 
the children; ^gtCyc. i6o6;.Jl€nkersE^te, 
13 Superior Court 337-345- 

A husband remains liable for the support 
of his mipor children where 4ie and bis wife 
voluntarily separate and he consents to the 
children living with the mother, or where 
the wife leaves him for good cause. But it 
is otherwise where the wife leaves without 
cause, taking the children with her; 29 
Cyc. 1607. 

' In this case, the child is rather unfort- 
unate, for it virtually now stands deserted 
by both of its parents, and we cannot cam- 
pel its stepfather to support it. Had the 
stepfather admitted Margaret to his home 
when he married her mother, he might be 
responsible for her maintenance and support. 
Chancellor Keixt says in the Second. V^olu me 
of his, "Commentaries on American Law," 
pagfp ,1.92, that, if a stepf:ither takes his 
wife's children into his own house, he in 
then considered as standing in loco parentis 
and is responsible fpr the maintenance and 
support of t|ie child so long a$ it remains 
with him, for by that act, he hplds the child 
out to the world as part of his owrx family. 
In Lantz v. Frey and Wife, 14 Pa. 201, 
"The defendant intermarried with the 
female plaintiif's mother, after which the 
child went, to reside in the family of her 
stepfather, until she herself married. . By 



Appeal, 16 Pa. 251. In Douglas' Appeal, 
82 Pa. 173, Mr. Justice Sharswo6d said, 
"The opinion of the court in DuflFy v. 
Duffy, 8 Wright 402, is direct to th^ point 
— that when a stepfather takes his step- 
children to reside with him as one oi' his 
faaWly,' while the one cannot claim for set- 
vices, the other is precluded from comi^^sa- 
tion fori expenditures." * But a stepfattier is 
^nder nQ legal obligation' to support a step- 
child after frhe death of the mother ;-6rdwn's 
Appeal,- 112 Pa. 18. • > 

In Fitlcr v. Fitler, 33 Pa. 50, the wife of 
Fitler ^deserted him and took herchiW with 
her. TJbe( husband later obtained a divorce 
9n the g;round of desertion and the mother 
brought an action of assumpsit for money 
expended in supporting and maintaining' the 
child. , The father was able and willing to 
receive and support the child and it was held 
that the wife was, under the circumstances, 
not entitled to recover. The court said, 
'* While she keeps it, on such grou'nds, she 
has no claim for compensation." When the 
divorce was granted no order was made re- 
specting the custody of the child. 

In the case before us» the child appearing 
to be deserted by both its parents, I have no 
doubt that the primary responsibility for its 
support, under such drcumstances, now rests 
on the father. 

The defendant is, therefore, directed tO; 
appear in open court to hear and receive 
whatever order the court may then conclude 
to make in the premises. 



Road in East Manchester Township. 

No. 2. 



• -j: 



Road Law — Supervisors* Neglect Aitach- 
ment — Indictment. 



Petitioners asked for an attachment against the 

^i. ....i_jij..*.j* township supervisors for failure to open a public 

this arrangement the defendant stood m .^^j according to the width set forth in the 



loco parentis, and was responsible for the 
maintenance and education of the child so 
long as she cpntitm^d to reside with him ; 2 
Kent. G)m. 192; Stone v. Carr> 3 Esp. 
Cas. I ; Cooper v. Martin, 4 East 76.*' 

The assumed relation of father by a step- 
father entitles him« on the one hand, to the 



viewers' report and fixed by the court. Held, 
that aa attachment will not lie. 

.Neither the. general road Jaws nor the York 
County Act of February 17, i860, P. L. 61, with 
its supplements., give any express 'Statut«iry au- 
thority fpr ti^e Js^uiJDg of an attachment to enforce 
obedience to the order of the CQurt, in road cases. 

The supervisors, ^s such* ai^e required to open 



r 1 . ' L-ij J ,. I '1 I a road as soon , as practicable after the. order of 

services of his stepchildren ^ndentitlcs.thera,' the court, and they have no discreiion in the 
on the other, to their support and education matter. 

without remuneration; DuflFy v. Dufify, 44 A delay of about fifteen months makes a clear 

Pa. 402. A stepfather cannot recover for "*^ ^^^ **»^ exercise of the courfs auth rity for 

. ^ . . ,. '^ L-ij I I the enforcement of the order, 

maintaining his stepchild unless he can prove ^n indictment of the supervisors for failure to 

a contract , with the guardian; Ruckman's perform their duty is the proper remedy. 
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Roa^ Report No. 4, April Sessions, 1916. 
Petition for attachment. 
A'. fV. Altland for petition. 
J as, G, Gie$sner^xJJtxtTZ. 

February 25, 1918. Wanner, P. J. — 
This is the petition of certain citizens of 
East Manchester Township, York County, 
'Pennsylvania, praying the court to issue an 
attachment against E. J. Knaub, H. E. Bene- 
dick and Frank D. Shaeffer, Supervisors of 
said Township, to compel them to open to 
a width of 25 feet, a certain road in said 
township described in Road Report No. 4, 
April Sessions, 1916. Said report was filed 
September isr^ 19 16, and the width of the 
road fixed at 25 feet by the Court of Quarter 
Sessions of York County, which issued its 
order to said supervisors November 6th, 
191 6, for the widening of said road. 

The testimony shows that while the super- 
visors have done some work at different 
points along this road, it has not been opened 
iip to the required width, although they have 
been' repeatedly requested to do so, by the 
petitioners and other citizens of the Town- 
ship. 

It also appears that on one occasion when 
certain of the petitioners met the three super- 
visors of the Township at work on this 
road, and called their attention to the fact 
that is. was hot being properly opened to the 
with required by the order of the Court, 
that they were m,et with a profane defiance 
6i the Court and themselves by Frank S. 
SheaflFer, one of said supervisors, and the de- 
clarafion that the road would be opened to 
suit tiimself. This was followed soon after- 
ward by a stoppage of the work. 

The evidence on the part of the supervi- 
sors does not disclose apy earnest,. substantial 
and continued efifpKt on their part to fully 
comply with the orders of the Court, nor 
does it show that it is imppssible or impracti- 
cable to do so, if the proper means is taken 
to accomplish that end. 

This is apparently a case in whiqh the 
supervisors are disinclined to do their duty 
because their personal judgn^ent does not 
approve of widening the road. It is jieedl^s 
to say that the law provides remedies for any 
illegal action on the part of the viewers, and 
for a review of the question whether or not 
the road should be wideqe* , if there is ob- 
jection thereto by citizens of the township. 
The supervisors themselves, however, are 
required by act of assembly of June 13th, 



1836, P. L. 556, to open the road as soon as 
practicable, after they are ordered to do so 
by the Court, and they have no discretion 
whatever to exercise in the matter. 

In this case about fifteen months have 
elapsed, including the whole summer season 
of the year 191 7, without proper and effective 
work having been done by the supervisors 
upon this road. 

We are clearly of the opinion that it is a 
case which calls for the exercise of the 
Court's authority, for the enforcement of this 
order in the interest of the public. There 
have been too many cases of official neglect 
in the past by supervisors in this County to 
justify any further acceptance of ordinary 
excuses for the same. 

The remedy by attachment, however i^ 
one of doubtful authority. 

The lower courts have generally held that 
the remedy for wilful neglect of duty on 
the part of the supervisors is by indictment, 
and not by attachment. We "have found no 
case in which the appellate courts have ruled 
directly upon the question whetlicr or not 
attachment would lie. 

In Roaring Brook Township Road, 140 
Pa. 632, the Supreme Court sustained the 
proceedings in the court beloW on other 
grounds where an attachment had been 
issued to compel the opening of a foad, but 
in doing so, called attention to the fact that 
no question had been raised before it as to 
the power of the Court bf Quarter Sessions, 
to issue the attachment,' and stated that the 
Court was, therefore, deciding only what- 
was before it. The inference that may be 
fairly drawn from this is, that the* Supreme' 
Ci>urt desired to avoid an appareht. affirm-^ 
ance of the attachment, as a proper process 
in that case. 

It will be observed that neither the gen-* 
cral road laws of the Commonwealth, nor 
the York County Road and Bridge Act of . 
February 17, i860, P. L. 61, with its sup- 
plements, give any express statutory author- 
ity for the issuing of an attachment to 
enforce obedience to the orders of the Court, 
in road cases. 

We are of the opinion, therefore, that ah ' 
indictment and not an attachment, is the 
proper remedy, and that the facts of the 
case as presented here, show sufficient 
grounds upon which to order an indictment 
sent up against the supervisors of this 
Township for culpable neglect of their 
official duty in not widening this road ac- 
cording to tho oFdcr of the Court ; Comth. 
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V. Rciter, 78 Pa. 161; Phillips v. Comth., 
44 Pa. 197; Edge v. Comth. 7 Pa. 275; 
Comth. V. Fair, 2 North. 275 ; Comth. v. 
Meany, 8 Pa. Super. Ct. 224. 

It is ordered that unless the supervisors 
of East Manchester Township shall, on or 
before the first day of the Court of Quarter 
Sessions of the Peace of York County to be 
held at York, on the 15th day of April, 
1918, show to the Court, that they have 
properly complied with the orders of the 
Court in Road Report No. 4, of April 
Sessions, 1916, an indictment shall be sent 
up to the Grand Jury at said Court by the 
District Attorney of York County, charging 
the respondents in this case, as supervisors 
of said township, with culpable negligence 
and wilful non-compliance with the order 
of the Court of November 6th, 191 6, to 
widen the road described in Road Report 
No. 4, of April Session, 191 6. 
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ORPHANS' COURT 



O. C. of 



Lancaster Co. 



Hildebraod's Estate. 



Widow*s Appraisement — Inheritance Tax — 
Acts of June T^ igil, and July 11, 1917. 

A widow's $500 exempttoD claimed under Sec- 
tion 12 of the Fiduciaries Act of June 7, 1917, P. 
L. 47 If is not subject to inheritance tax under the 
Act of July II, i9i7» P« L« 832. 

Such exemption does not pass "either by will or 
under the intestate law." It is a wife's inchoate 
property right in her husband's estate which be- 
comes complete when she "retains" it. 

Appeal from appraisement of Widow's 
Exemption for Inheritance Tax. 

J. R. Kinzer and O. S. Schaeffer for ap- 
pellant. 

M. G. Musser for appellee. 

December 27, 191?: Smith, P. J.--'*For 
the imposition and collection of certain in- 
heritance taxes" an enactment was approved 
jfuly II, 191 7 (P. L. 832). Concisely, it 
provides that, "AH estates * * * pass- 
ing from any person * * * either by 
will or under the intestate laws of the Com- 
monwealth * * * are * * * subject 
to the tax of two ($2) dollars on every 
hundred dollars of the clear value of such 
estate." Because of this enactment the 



Commonwealth of Pennsylvania contends 
that the five hundred dollars exemption re- 
served for a widow by Section 12 of the 
Fiduciaries Act of 1917 (P. L. 447) \s 
subject to the tax, and to accomplish its 
collection has included it in the prescribed 
appraisement, and from which this appeal 
has been taken. 

Exemption acts have been conceived in a 
spirit favorable to widows and have received 
an interpretation consistent with their con- 
ception ; Lyman v. . Byaro, 38 Pa. 475 ; 
Peeble's Estate, 157 Pa. 605. Such an act 
creates an independent bounty, and is of no 
kin to one of distribution ; Compher v. Com- 
pher, 25 Pa. 31 ; Nevin's Appeal, 47 Pa. 
230; King's Appeal, 84 Pa. 345; Gilbert's 
Estate, 227 Pa. 648 ; Buckland's Estate, 239 
Pa. 608. 

The Commonwealth can not prevail be- 
cause the inheritance tax does not authorize 
its action. It provides that only the '*clear 
value" of a decedent's estate is taxable an4 
the clear valuie of an estate is only that 
which remains after all claims against it 
have been paid. A widow's exeniption is a 
''preferred claim," and, therefore, must first 
be met. It is a "gift of the law prompted 
by considerations of public poliq* ;" Beetem 
& Co. V. Getz, 5 Sup. Ct. 71; Pccble's 
Estate, supra. 

An estate that passes "cither by will or 
under the intestate laws'' is sqbject to the 
tax, but a widow's exeniption is not such an 
estate. It does not come by either of these 
ways. It is neither a legacy or devise, por 
an inheritance. Subject to a purchase money 
lien it is preferred to all claims against ap 
estate. By asserting it the amount of it 
ceases to be regarded as part of a d^dent's 
estate. Against it a decedent's creditors, 
legatees, devisees or distributees cannot pre- 
vail ; Peeble*s Elstate, supra. The action of 
a widow properly claiming it distinguishes 
it as her estate; which had been held in 
abeyance by her husband during her life. 
The act says it is something which she may 
* retain," thus pointedly implying ownership. 

Such exemption is a wife's inchoate prop- 
erty right in a husband's estate, which 
becomes complete When as his widow she 
sustains her claim for it. It is not subject 
to the tax imposed on the estate passing from 
a deceased husband ; therefore, the appeal :s 
sustained and the appraisement for inhetit- 
ance tax purposes is reffirmcd by striking five 
hundred dollars from ir Costh to be paid 
I by the Commonwealth. 
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COMMON PLEAS 



Wiiltrick*s Executor v. Hockensmith. 

No. 2 

Contract — Consideration — Survivorship — 
Fraud, 

Plaintiff's decedent deposited six hundred dol- 
lar payable to the order of himself or another 
(defendant), and received therefor a certificate 
of deposit. This certificate contained a proviso 
that the money belongs to the payees jointly, it 
being understood that either may withdraw on 
his or her individual order during their joint 
lives, and that any balance remaining upon the 
death of either shall belong to the survivor. 
After the death of the testator defendant piesent- 
ed the certificate to the bank and drew the 
entire amount, with interest. Plaintiff having 
brought suit therefor, the affidavit of defense 
set forth that the certificate of deposit was to be 
the absolute properly of the defendant, subject to 
the condition that defendant would pay decedent's 
funeral expenses, and retain the balance as pay- 
ment for the support and maintenance of the 
decedent. Held, that a motion for judgment for 
want of a sufficient affidavit of defense must be 
overruled. 

The plaintiff's statement assuming that, as the 
money represented by th» certificate of deposit 
was not drawn in decedent's lifetime it became 
part of his estate, the effect of the qualifying 
clause resulted in a gift contingent on the death 
of the donor, and the affidavit of defense setting 
up a contract and a delivery of the money in 
decedent's lifetime as a consideration, proof will 
be required by the plaintiff of the matters alleged 
in the statement. 

These conflicting theories and facts as stated 
by the pleadings, render it impossible for a Judge 
to decide from the pleadings alone. 

No. 92, August Term, 191 7. 

Motion for judgment for want of suffi- 
cient affidavit of defense. 

For the opinion of the Court on the affi- 
davit of defense raising matters of law, see 
Waltrick's Executor v. Hockensmith, supra 

The Court having there directed the filing 
of a supplemental affidavit of defense, it was 
duly filed, and this motion for judgment 
made by plaintiff. 

Cochran ^ Williams CST Kain for motion. 
F. M, Bortner, contra. 

March 25th, 19 18. Ross, J. — This case 
was once before us on the defendant's affi- 
davit of defence raising a point of law under 



the ** Practice Act 1915.*' The defendant's 
contention then was overruled, and he was 
ordered to file a supplemental affidavit of 
defence. In the opinion filed in that con- 
tention, after giving a synopsis of the plead- 
ings, we said that "the main inquiries * * * 
are, does the money in question belong to 
the estate of the decedent? And did the 
defendant wrongfully and unlawfully ap- 
propriate it to his own use?*' The defend- 
ant duly filed his supplemental affidavit of 
defence. 

We arc no^V confronted with the plain- 
tiflf's motion for judgment for want of a 
sufficient affidavit of defence. The plain- 
tiff's statement is as follows: 

*'Thc plaintiff, Elmer Duke, Executor 
of the last will of Jerry VValtrick, late of 
the City of York, in the County of York, 
and State of Pcnnsy'vania, deceased, claims 
of the defendant, Harry A. Hockensmith, 
the sum of Six Hundred and Ten Dollars 
and fifty cents, ($610.50), with interest 
from the fifth day of March, 191 7, upon a 
cause of action whereof the following is a 
statement. 

FIRST. "Jerry VValtrick, being a resi- 
dent of the City of York, in the County of 
York and State of Pennsylvania, and being 
the same person designated as "Jerc" 
VValtrick in the certificate of deposit, a copy 
whereof is attached to this statement, died 
in said City of York on the third day of 
March, 191 7, having first made his last 
will, dated the 20th day of July, A. D. 
1916^ duly probated on the 14th day of 
March, 191 7, and recorded in the office of 
the Register of Wills for the County of 
York in Will Book, V^ol. 3 &, No. 6, page 
334, wherein and whereby the testator ap- 
pointed the Plaintiff, Elmer Duke, the De- 
fendant, Harry A. Hockensmith and one 
Guy Waltrick, executors thereof. Guy 
Waltrick, by renunciation duly filed in the 
office of the said Register of Wills, declined 
to assume the office and duties of executor 
as aforesaid and on the loth day of April, 
191 7, letters testamentary upon the estate 
of the said decedent were duly granted by 
the said Register of Wills to Elmer Duke 
and Harry A. Hockensmith. 

The Plaintiff, Elmer Duke, is a resident of 
the Borough of Chambersbur^, in the County 
of Franklin and State of Pennsylvania. 

The Defendant, Harry A. Hockensmith, 
is a resident of the City of York, in the 
County of York and State of Pennsylvania^ 
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SECOND. *<)n the 13th day of July, 

19 1 6, Jerry VValtrick deposited his own 
moneys to the amount of Six Hundred 
($6jo.oo) Dollars, in the Western National 
Bank, a Corporation of the United States 
of America, doing a general banking busi- 
ness in the City of York, in the County of 
York aforesaid, and then and there received 
from the said Western National Bank a 
certificate of deposit, a true copy whereof 
and of all the endorsements thereon is at- 
tached to this statement and made part 
hereof* 

THIRD. "After the death of Jerry 
Waltrick and before the probate of his last 
will, on, or about the 5th day of March, 

191 7, at the City of York, in the County of 
York and State of Pennsylvania, the de- 
fendant, Harry A. Hockensmith, presented 
the within mentioned certificate of deposit 
at the banking house of the said Western 
National Bank and then and there wrong- 
fully and unlawfully received from the said 
bank the sum due upon the said certificate, 
to wit, Six Hundred ($600.00) Dollars, 
deposited and Ten ($10.50) Dollars and 
Fifty Cents, interest, thereon, said sum of 
money being then and there the property of 
the estate of Jerry Waltrick, deceased, and 
not the property of the said Harry A. Hock- 
ensmtth^ and thereafter wrongfully and un- 
lawfully converted the said sum of money 
to the use of him, the said Harry A. Hocken- 
smith, and though often requested to pay 
the said sum to the plaintiff, he always, and 
still does, wrongfully and unlawfully refuse 
so to do. 

"Wherefore the plaintiff demands judg- 
ment against the defendant for the said sum 
of Six Hundred and Ten Dollars and Fifty 
Cents ($610.50), with interest thereon from 
the 5th day of March, 191 7, and costs of 
suit." 

[copy] 
WESTERN NATIONAL BANK. 

CERTIFICATE OF DEPOSIT. 

York, Pa., July 13, 1916. 

No. 42191. 

The amount deposited in this account be- 
longs to the payees jointly it being under- 
stood that either may withdraw on his or 



and that any balance remaining upon the 
death of either shall belong to the survivor. 

Jere Waltrick has de- 
posited in this Bank Six 

Hundred Dollars Dollars. 

100 
Payable to the order of self or 

Harry Hockensmith on return of 

this certificate properly endorsed . . $600 00 

10.50 Chas. H. Emig, 

for Cashier. 

Thirty days notice must be given for the 
withdrawal of this deposit. 

Interest 3 per cent, per annum if left 6 
months. 

Interest 3 per cent, per annum if left 1 2 
months. 

Not subject to check. 

(Endorsed) Harry Hockensmith. 

The affidavit of defence admits the mat- 
ters set forth in paragraphs one and two of 
the statement but denies the matters set 
forth in the third paragraph, as follows : 

"THIRD: The Defendant denies the 
matters set forth in Paragraph "Third" of 
the Plaintiff's statement, and for answer 
thereto specifically avers : 

"(a) That Jerry Waltrick, the decedent 
mentioned in the plaintiff^s statement, on 
the 13th day of July, 1916, requested the 
defendant to accompany him to the place of 
business of the Western National Bank in 
the City of York, Pa., the corporation men- 
tioned in the Plaintiff's statement, for the 
purpose of providing suitable compensation 
to him, the defendant, for the care and sup- 
port which he, the defendant, had provided 
for him, the said Jerry Waltrick, continu- 
ously throughout the previous period of 
three or more years, during which the said 
Jerry Waltrick had resided with the de- 
fendant. 

"(b) That, the defendant as requested 
accompanied the said Jerry Waltrick to the 
Banking house aforesaid, whereupon the said 
Jerry Waltrick proposed to deposit the sum 
of Six Hundred Dollars with said Bank on 
condition that the said Defendant was to 
have the absolute ownership of said fund, 
subject to the provision that the Defendant 
was to pay the funeral expenses of the said 
Jerry Waltrick upon the happening of his 
death. 

"(c) That the said Jerry Waltrick did 

deposit and the said Bank thereupon received 

from the said Jerry Waltrick the aforesaid 

her individual order during their joint lives, I deposit of Six Hundred Dollars and issued 
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its certificate of deposit for said sum, pay- 
able to the order of himself, the said Jerry 
Waltrick, or Harry Hockensmith, the de- 
fendant, upon the terms wh'ch appear by the 
copy of said certificate of deposit set forth in 
Plaintiffs statement. 

"(d) That immediately after the said 
Bank had received said deposit and issued 
said certificate of deposit, in furtherance of 
the said Jerry Waltrick*s intention to pay 
the defendant for the care and support, which 
he, the defendant, had accorded the said 
Jerry Wal trick, and for his funeral expenses, 
which he, the defendant, should subsequently, 
upon the death of the said Harry Waltrick, 
defray he. the said Jerry Waltrick, delivered 
to the defendant, said certificate of deposit 
as and for the defendant's own properly. 

**(e) That the defendant thereupon on 
said 13th day of July, 1916, received said 
certificate of deposit fiom said Jerry Wal- 
trick, for the purposes above mentioned and 
held the same until the time of the death of 
said Jerry Wahrick, which occurcd on the 
third day of March, 191 7, and thereafter on 
or about March 5th, 1917, he presented said 
certificate of deposit to said Western Nati- 
onal Bank for payment and received the 
amount due thereon, to wit: Six Hundred 
Dollars and Ten Dollars and Fifty Cents 
interest. 

"(f) That the defendant applied so much 
of said proceeds as was necessary to pay the 
funeral expenses of the said Jerry Waltrick, 
to wit, the sum of One Hundred and Seventy 
Dollars and Twenty-eight Cents and the re- 
mainder thereof he applied towards the pay- 
of the care and support which he, the de- 
fendant, had theretofore furnished to the 
said Jerry Waltrick, during a previous period 
of about four years, which was in accordance 
with the agreement between the said Jerry 
Waltrick and the defendant, and agreeably 
to the delivery of said certificate of deposit 
to the defendant. 

"(g) That said Jerry Waltrick was par- 
tially blind -and required unusual care and 
attention and said services and his boarding 
and lodging for a period of about four years 
during which the said Jerry Waltrick lived 
continously with the defendant, and during 
which the said services, boarding and lodg- 
ing were furnished to the said Jerry Wal- 
trick, without interruption, were of great 
value, to wit, of the value of about One 
Thousand Dollars, and for which services, 
boarding and lodging, the defendant re- 



ceived no other compensation than the afore- 
said certificate of deposit or the proceeds 
thereof. 

"(h) The Defendant specifically denies as 
averred by the Plaintiff that he wrongfully 
and unlawfully received from said Bank the 
sum due on said certificate of deposit, to wit, 
Six Hundred Dollars deposited and Ten 
Dollars and Fifty Cents interest thereon. 

"(i) The Defendant denies thatsaidsum 
of money was then and there the property 
of the estate of Jerry Waltrick, deceased, 
and not the property of said Defendant, but 
on the other hand avers that said certificate 
of deposit and the money due thereon was 
by reason of the terms of the certificate it- 
self and delivery thereof to the defendant, 
both by the bank and the said Jerry Wal- 
trick, the property of him, the defendant. 

"(j) The Defendant denies that he 
wrongfully and unlawfully converted said 
snms of money to his own use, but affirma- 
tively avers th^t he applied the necessary 
part thereof, to wit, the sum of On€*Hun- 
dred and Sevcnt) Djilars and Twenty-eight 
cents to the payment of the funeral expenses 
of the said Jeriy Waltrick as he had pre- 
viously agreed, and the remainder thereof 
he applied on account of the services, board- 
ing and lodging, which he had previously 
furnished to the said Jerry Waltrick, at 
agreed upon between the said Jerry Wal- 
trick and the defendant, as more particularly 
above set forth." 

From the pleadings roust be observed, that 
this controversy is between two executors of 
the same estate ; there is nothing before us 
to indicate that any rights of creditors or 
heirs of the deceased depend in any way 
upon the outcome of the present contention. 

The direct charge in the plaintiff's state* 
ment, is a charge of fraud. There is nothing 
in the proceedings which would induce the 
Court to believe that the plaintiff as ex- 
ecutor of the decedent's estate has any better 
rights to the custody of the money than the 
defendant has as such trustee. 

The plaintiff says in his statement that 
the defendant "wrongfully and unlawfully 
received from the bank the sum due upon 
the said certificate, * ♦ * said sum 
of money being then and there the property 
of the estate of Jerry Waltrick, deceased, 
and not the property of the said Harry A. 
Hockensmith, and thereafter wrongfully and 
unlawfully converted the said sum of money 
to the use of him, the said Harry A. Hock- 
ensmith." 
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That allegation is not made clear by any- 
thing else in the statement and could only 
be regarded as an assumption or conclusion 
of tht plaintiff if it were not for the light 
whi(;h the affidavit of ^ defense throws upon 
it. The defendant's supplemental affidavit 
of defense says, that, *'The said Jerry Wal- 
tf ick proposed to deposit the sum of six hun- 
dred dollars with the said bank on condition 
that the said defendant was to have the 
absolute ownership of the said fund, subject 
to the provision that the defendant was to 
pay the funeral expenses of the said Jerry 
Waltrick upon the happening of his death. 

"That the said Jerry Waltrick did deposit 
and the said bank thereupon received from 
the said Jerry Waltrick the aforesaid de- 
posit * * * and issued its certificate 
of deposit for said sum, payable to the order 
oi himself, * * * or Harry A. Hock- 
ensniith, * * * upon the terms which 
appear by the copy of said certificate of de- 
posit set forth in plaintiff's statement. 

*-7h^t immediately alter the said bank 
:ha(l received said deposit and issued said 
,i;crtificat<$ of deposit, * * * he, the 
.s>aid; Jefry Waltrick, delivered to the defend- 
^ant the said certificate of deposit as and for 
-the defendant's own property." 
-' ,Thc plaintiff's contention seems to be 
abased upon the assumption that because the 
.money represented by the certificate of de- 
posit was not drawn out of the bank in the 
lifetime of the decedent, it thereupon became 
a part of the decedent's estate ; and constru- 
ing the language pf the. qualifying clause 
^which appears op the certificate of deposit to 
-suit his own theory, concludes that the effect 
of the clause resulted in a gift contingent on 
the death of the donor. 

On the other hand the defendant clearly 
states a, contract between decedent and him- 
self in the lifetime of the decedent. 

A delivery of the money in his lifetime as 
a consideration. 

These conflicting theories and facts as 
stated by the pleadings^ render it impossible 
for a Judge to decide from the pleadings 
alone. Technically, under the plaintiff's 
theory, the conditions as they are now pre- 
sented, might be made, by subsequent in- 
vestigation and legal testimony, to establish 
a gift conditioned on the death of the donor, 
with no delivery in the lifetime ; but that^ 
under the affidavit of defense, is in dispute. 

'*A gift in the lifetime of the donor may 
be found by the triers of fact, and may be 
proved by the declarations of the donor ; 



Leith V. Diamond Nat. Bank, 234 Pa. 557, 
L. R. A. 1916 E, (note III, page 291 ). 

It is plain, that the affidavit of defence 
will require proof by the plaintiff of the 
matters alleged in his statement. 

The motion for judgment for want of a 
sufficient affidavit of defence is, therefore, 
overruled. 



C. P. of Sdiiiylkill Co. 

Com. ex rel. v. Sider. 

Tax Collector — Vacancy — Appointmeni of 
Successor — Release of Surety. 

When the court appoints one to fill an alleged 
vacancy in the office of rax collfctor and lacks 
such power the appointment so made will not oust 
the elected collector nor release the sureties on 
his bDnd. 

Rule to set aside fi. fa. 

y. O. Ulrich for rule. 

A, L. Shay, contra. 

December 10, 1917. Koch, J. — Judg- 
ment was entered at No. 328, May Term, 
1916, on a bond given by Clinton £. Sitler, 
collector of taxes of the Borough of Tama- 
qua, and a writ of fi. fa. to No. 10, Septem- 
ber Term, 1917, was issued on said judg- 
ment to collect from Sitler and his bonds- 
men ?t379-i7 ^w* tO'-'rf^ Borough of 
Tamaqua upon the tax duplicate issued to 
said C. E. Sitler in the year 1913, and an- 
other writ of fi. fa. was issued to No. 11, 
September Term, 191 7, to collect $3779.19 
due to the County of Schuylkill for taxes 
due to it on the same duplicate. W. A. 
Sitler, one of the sureties on the bond, now 
asks us to set aside these executions. C. E. 
Sitler, by virtue of his office and the placing 
of said duplicate in his hands, was authorized 
to collect the taxes levied and assessed for 
borough and county purposes in the year 
1913. In. the neighborhood of two years 
and upwards after Sitler got said duplicate, 
he left for parts unknown and was later 
charged with embezzlement, located in 
Oregon, arrested, brought back, indicted, 
tried, convicted and sentenced to jail. In 
his absence, and, before his apprehension, 
his bondsmen petitioned our court to appoint 
one of their number to fill the office of col- 
lector of taxes in said borough, and one 
George M. Krell was appointed in Septem- 
ber, 1915. Sitler was also authorized to 
collect the taxes levied and assessed for the 
years 191 4 and 19 15. When he left for 
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the west, his brother remained as his deputy 
in charge of the office and this court had no 
authority whatever to appoint Krell under the 
circumstances. The petitioner, who is the 
father of C. E. Sitler, now seeks to avoid his 
own liability on the bond, claiming that 
KrelPs appointment released him and all the 
other sureties on the bond. Since neither the 
court nor any member of it had any author- 
ity whatever to appoint Krell and thereby 
virtually oust Sitler, such appointment would 
not release the sureties on Sitler*s bond. 
Krell, being unlaw^fully in office, cannot 
reap the benefits of it and his work may 
prove fruitless to him, if Sitler avails him- 
self of his legal rights in the premises. 
The taxes stated in his duplicate for 191 3 
should have been fully accounted for by 
Sitier long before he absconded. Reports 
of auditors are conclusive, unless appealed 
from; Commonwealth v. Keenan, 31 Sup- 
erior Court 586. The executions were 
issued upon proper certification of the 

amounts due and no writs of scire facias 
were needed to ascertain the amounts. 

The rule is discharged. 



City Bank v. Reiker. 

Collateral Security ^Liability of Holder — 
Depreciation. 

Plaintiff was the holder of two notes against 
defendant, as collateral security for which it 
held two mortgages aj^ainst a third party, of 
which defendant was the legal owner, and which 
mortf^ages, by reason of the depreciation of the 
land which they covered, were worthless. De- 
fendant offered evidence to show a notice to 
plaintiff^ by him, to foreclose the mortgages, 
and claimed a loss, by reason of failure to make 
such foreclosures, in excess of the amount due on 
the notes.^ The jury found for the defendant. 
On a motion for judgment for plaintiff n. 0. v., 
Held, that the judgment must be refused. 

Xhc disputed questions of fact (i) whether 
notice to foreclose had actually been given; (2) 
whether or not the plaintiff had afterwards been 
i;ujlty of culpable negligenee in not foreclosing; 
(3) whether plaintiff's negligence was the direct 
cause of any loss to the defendant— were all 
ne<:etsarily left to the jury to decide upon the 
conflicting evidence on those subjects. 

The Court instructed the jury "If the jury find 
that plaintiff (after notice to foreclose) was guilty 
of supine negligence in not doing so, and this 



negligence caused a loss to the defendant, plain- 
tiff would be liable to him for such loss." Held, 
not to be error. 

An instruction that the bank could not be held 
liable under any and all circumstances for failure 
to foreclose these mortgages, but would be held 
only to the exercise of such care of the collateral 
as a man of ordinary prudence would give to im- 
portant affairs of his own, was as favorable to 
the plaintiff as the rules of law would permit. 

No. 4, October Term, 191 7. 

Motions for new trial and for judgment 
non obstante veredicto. 

D. H. Yost and Niles £sf Neff for motion. 

S. B. Meisenhelder and Jas. G, Glessner, 
contra. 

April 8th, 1918. Wanner, P. J.— It 
was admitted at the trial of this case that 
the amount of principal and interest due on 
the notes in suit was $9805.27. Against 
this defendant claimed a set-off of $3041.36, 
said sum being the proceeds of sale by the 
plaintiff, of thirty-three shares of City Bank 
stock which he alleged that the plaintiff had 
held as collateral to secure payment of one 
of the notes in suit, but which the Bank 
contended was a general collateral for all 
the notes which it held against the defend- 
ant. 



The defense made to the remainder of 
the plaintiff's claim was, that the defendant 
on Aprib 6th, June 28th, and August 6th, 
1916, had notified the plaintiff's cashier to 
foreclo^e two mortgages for $7000.00 and 
$10,000.00 respectively, which were then 
held by it as collateral security for the notes 
in suit, and that by reason of the plaintiff's 
neglect to do so, a total loss of their value 
had been suffered by the defendant, because 
of the subsequent depreciation in the value 
of the real estate upon which said mortgages 
were liens. It was admitted that at the 
time of the trial the uncollected mortgages 
were still in the possession of the plaintiff. 

The disputed questions of fact (i) 
whether such notice to foreclose had actually 
been given, (2) whether or not the plaintiff 
had afterwards been guilty of culpable neg- 
ligence in not foreclosing the mortgages, 
(3) whether the plaintiff's negligence was 
the direct cause of any loss to the defendant, 
were all necessarily left to the jury to decide 
upon the conflicting evidence in the case, on 
those subjects. 

The verdict of the jury was for the de- 
fendant. The plaintiff now moves for a 
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new trial and for judgment non obstante 
veredicto against the defendant. 

The only errors assigned in support of 
these motions which were insisted upon at 
the argument, were the Court's answers to 
the plaintiff's points, and its instructions to 
the jury to the effect, that if the jury found 
from the evidence • that the plaintiff was 
guilty of supine negligence in not foreclos- 
ing the collateral mortgages as directed to 
do by the defendant, that it would be res- 
ponsible for any loss directly resulting there- 
from to him. 

The plaintiff's third and fourth points 
which were general requests for binding in- 
structions in favor of the plaintiff, were 
refused because of the conflicting testimony 
on the material questions of fact already 
referred to. 

The plaintiff's first and second points 
covering the question of negligence in this 
case, with the Court's answers thereto, wcie 
as tollows: 

**L A creditor who holds collateral for 
a debt is not bound upon request of the 
debtor to sell or realize on the collateral. 
Hi^ refusal to do so is not perse negligence. 
The debtor's remedy is to pay the note, and 
then he can enforce return of the collateral." 

"Answer. This point is refused as writ- 
ten. Though plaintiff's refusal to realize 
on the collateral at once is not negligence 
per se, if the jury find from the evidence 
that it was afterward guilty of supine neg- 
ligence in not doing so, and this negligence 
caused a loss to the defendant, plaintiff 
would be liable to him for such loss. 

**1L Giving to the testimony of the de- 
fendant all possible weight, his only claim 
regarding the mortgages assigned by him as 
collattral August 20th, 191 5, is, that on 
three occasions, to wit; April 6th, June 
28th, and August 6th, 1916, he stated to 
the plaintiff's cashier that he desired 
the plaintiff to have them foreclosed, this 
did not oblige the plaintiff to comply, or 
make it responsible for any loss which might 
arise by reason of alleged decrease in market 
value of the mortgaged land after such 
request." 

"Answer. This point is refused as writ- 
ten. If the plaintiff, after receiving said 
alleged notices, was guilty of supine neg- apply it for the benefit of its assignor. His 



that negligence was a loss to the defendant, 
the plaintiff would be responsible for such 

los^." 

The instructions given to the jury by the 
Court in its general charge, prior to its an- 
swers to these points, were to the same 
effect, and seem to be well sustained by 
numerous authorities. 

In Hanna v. Holton, 78 Pa. 334, it was 
specially held that where a collateral is lost 
by the insolvency of the debtor, through the 
supine negligence of the creditor, that the 
latter must account for the loss to his own 
debtor. Agnew, J., said : "By the assign- 
ment a privity in contract is established, 
which invests the assignee with the owner- 
ship of the collateral, for all purposes of 
dominion over the debt assigned. He alone 
is empowered to receive the money to be 
paid upon it, and to control it in order to 
protect his right under the assignment. 
This is the ground of the creditor's liability 
for the collateral, as stated by Tilghmao, 
C. J., in Lyon v. Huntingdon Bank, 12 S. 
& R. 68 ; and also by the court in Beale v. 
The Bank, 5 Watts 530. It is, therefore, 
settled in this state that where the collateral 
is lost by the insolvency of the debtor in the 
collateral instrument, through the supine 
negligence of the creditor, he must account 
for tiic loss to his own debtor, who invested 
him with its entire control; Miller v. 
Gettysburg Bank, 8 Watis 192; Bank 
U. S. V. Peabody, 8 Harris 454; Dyott's 
Estate, 2 W. & S. 490; Chambersburg Inc. 
Co. V. Smith, I Jones 120; Sellers et al. v. 
Jones, lO Harris 427; Lishy v. O'Brien, 
4 Watts 141 ; Muirhead v. Kirkpatrick, 9 
Harris 237; Ins. Co. v. Marr, 10 Wright 
504. 

The latest decisions of the appellate courts 
on this subject affirming and following the 
above cited cases are Bank of Commerce v. 
Fisher, 65 Pa. Super. 369 and Farmers 
Nat. Bank of Beaver Falls v. Nelson, 255 
Pa. 455. In the latter the Court, after re- 
viewing previous auhorities concludes "Hence 
it s clear, we think, that the creditor must 
take all necessary legal steps to preserve the 
collateral, and if it is lost by his negligence 
he is responsible to his debtor." **The 
holder of collateral security," says the Court 
in Muirhead v. Kirkpatrick, 21 Pa. 237, 
is bound to preserve it, or collect it and 



(( 



ligence in not foreclosing the mortgage, or 
selling the same, and the direct result of 



duties in respect to it are active. He is to 
employ reasonable diligence in collecting the 
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money on the security aud applying it to 
the principal debt." 

See also Miller v. Gettysburg Bank, 8 
Watts 192; Scott V. 1st Nat. Bank of 
Tulsa, 82 S. W. 751-5; Omaha Nat. Bank 
V. Ktper, 82 N. W. 102; Beale v. The 
Bank, 5 Watts 529; McQueen's Appeal, 
104 Pa. 595; Warbutron V. Trust Co., of 
America, 169 Fed. 974-977. 

The Court in its general charge instructed 
the jury that the plaintiff was not neces- 
sarily bound to foreclose the mortgages im- 
mediately upon receiving notice to do to. 
That failure to do so might be owing to 
conditions beyond the control of the Bank, 
which could not be imputed to it as care- 
lessness. That the circumstances might be 
such that the Bank would lose by doing so, 
and that there might be good reason to be- 
lieve that the money might b^ made by 
delaying action. AIsq that depreciation in 
value of the property might be sudden, or 
from causes which no one could foresee. 
For these reasons the Bank could not be 
held liable under any and all circumstances 
for failure to foreclose these mortgages, but 
would be held only to the exercise of such 
care of the collateral as a man of ordinary 
prudence would give to important affairs of 
his own. We are of the opinion that these 
instructions were as favorable to the plaintiff 
as the established rules of law would per- 
mit the Court to- give. 

The general assignment that the Court 
erred in its rulings on the admission and 
rejection of evidence at the trial of the case, 
was abandoned at the argument and no 
specific rulings were excepted to at all. 

Only the Court's answers to the plain- 
tifTs third and fourth points refusing, binding 
instructions, were excepted to before the 
jury retired, but we have also reviewed the 
answers to the plaintiff's ist and 2nd points, 
because they involve the same questions as 
to plaintiff's liability for negligence, as does 
the portion of the charge which was 
excepted to. 

The exception to the form of the verdict 
was not pressed in court or argued by plain- 
tiff's counsel, probably because no exception 
had been taken to the form of the verdict at 
the time of its rendition and recording, 

The plaintiff's motions for a new trial, 
and for judgment non obstante veredicto are 
overruled and refused. 



C. P. of Montgomery Co. 

Allevii V. Gravinese et aL 

Garnishee — Attorney's Compensation — 
Laches, 

Garnishee petitioned the Court to open judg- 
ment entered against him and to let him in for a 
defense, alleging ignorance of his rights and 
liabilities. 

The facts show that the garnishee was person- 
ally served with interrogatories, that he had em- 
ployed counsel, who notified the Justice that he 
represented the garnishee, and if garnishee failed 
to recompense counsel for services to be rendered, 
he cannot now complain of the position in which 
he has voluntarily placed himself. The garn- 
ishee's rights would have been protected by ap- 
peal or certiorari, but a period of more than eight 
months having elapsed fiom the time of the entry 
of the judgment and the transcript being filed in 
the Court of Common Pleas, the application to 
open judgment must be refused. 

Petition to open judgment. 

J. Ambler Williams for plaintiff. 
Maxwell Strawbridge for defendant. 

November 23, 1917. Swartz, P.J. — 
Judgment was obtained against the defend- 
ant, Guiseppe or Joseph Gravinese, before 
the magistrate, Casper Puche, for the sum 
of $223.09. Execution was issued on Nov- 
ember 28, 1916, and the constable returned 
"no goods." 

On December i, 1916, an attachment- 
execution was issued against Antonio Di 
Nanno, as Garnishee. Interrogatories were 
filed and personal service was made on the 
defendant and the garnishee. 

On the day fixed for a hearing the de- 
fendant and the garnishee failed to appear 
and no answers were filed to the said inter- 
rogatories. On August 8th, 1916, the 
Justice gave judgment against the Garnishee, 
''in default for not answering the interro- 
gatories and also did not appear." The 
judgment was entered for the same amount 
theretofore given against the defendant. 

On August 14, 1917, more than eight 
months after the judgment was entered, a 
transcript was filed in the Court of Common 
Pleas for the purpose of obtaining liens 
against the real estate of the defendant and 
the Garnishee. 

During all this intervening time no appeal 
or certiorari was taken to the proceedings 
before the justice. 

In the application to open the judgment, 
no exception or objection is made to the 
regularity of the proceedings had before the 
justice. 
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The reasons given, in support of the ap- 
plication to open the judgment, are stated 
as follows: 

**Your petitioner believes, that since he 
had no dealings with Guiseppe Gravincse, 
and being ignorant of his rights and liabili- 
ties, in the premises, and relying upon the 
statement of the constable, feels that the 



Common Pleas, upon a transcript of the jus- 
tice, for the purpose of obtaining a lien, can 
not be opened by an application to that Court. 
This ruling is well established by numerous 
decisions of our Suprenre Court ; Lacock v. 
White, 19 Pa. 495; Boyd v. Miller, 52 Pa. 
431 ; Littscr v. Littscr, 151 Pa. 474. The 
same ruling is found in Doerr v. Graybill, 



appeal, certiorari or otherwise and had, 
therefore, become as final and conclusive, on 
all the parties thereto, as the judgment of 
any Court of competent jurisdiction. * * • 
His only remedy was by appeal or 



» « 



judgment of record is an injustice, as against 24 Pa. Superior Ct. 321. 
him, and, therefore, prays your Honorable . That the same, rule of law applies to a 
Court to open said judgment and let your judgment entered by a justice against a 
petitioner, as Garnishee aforesaid, into a garnishee is shown in Bojand v. Spitz, 1 53 
defense." P^- 590. In that case judgment wa§ enter- 

When the attachment and a copy of the ^^^^^"^^ the garnishee by the alderman, 
interrogatories were served on the Garnishee, .5tV^ . ^ 1 ti «. 

the Justice who speaks the Italian language. ^''^^ judgment was never challenged by 

accompanied the constable. The justice ex- 
plained the proceedings and the interro- 
gatories to the Garnishee in Italian. When 
the latter stated he had no business dealin-.s 
with the defendant, Joseph Gravinese, the 
justice answered, that is all right but you 
should employ a lawyer to protect your 
interests. 

The Garnishee accordingly did employ 
an attorney in the matter, before the return 
day of the writ and b fore the time for the 
filmg of answers to the interrogatories had 
expired. 

On the day before the hearing said at- 
torney wrote a very unusual letter to the 
justice. It reads: 

"I represent Mr. Antonio Mannocchio. 
Guiseppe Manno:chio and Antonio D> 
Nanno, upon whom you served certain in- 
terrogatories which you desire answered. 
These people are pcrpectly willing to do 
this, providing you pay their attorney for 
the filing of said interrogatories.'* 

Afterwards a fee of ten dollars was 
demanded. . 

After this correspondence, it is useless to 
talk about the ignorance of the garnishee's 
rights and liabilities. He employed counsel 



certiorari. 

Even if we could entertain jurisdiction, 
in the Common Pleas, to open the judgment 
we could not sustain the contention, that 
the garnishee was ignorant of his rights, 
when the evidence shows he retained coun- 
sel in ample time, to protect these rights. 

The other contention of the garnishee, 
that he had no money in his hands due and 
payable to the defendant, is also contradicted 
by the evidence. We are of opinion, that 
the weight of the evidence clearly shows 
that there was a fraudulent combination to 
misrepresent the true facts as to the rela- 
tions between the defendant and the garn- 
ishee. The disinterested witnesses show 
that Joseph Gravinese Was the contractor to 
build the houses for Di Nanno, and that 
Philip Gravinese was substituted as the con- 
tractor to defeat the payment of the plain- 
tiflf's claim. The only disinterested evidence 
apparently in conflict with this concluson, is 
that of Mr. Moll who kept the accounts of 
the Norristown Brick Company, but when 



to protect him in his rights. If he failed to ; his testimony is examined, he fails to give 
pay the attorney for the services he was to ( any warrant for charging the bricks to 



render, he has no one to blame but himself 
for his default in not answering the interro- 
gatories. Why should the justice be called 
upon to pay counsel fees? 

If the (jarnishee had a good defense be- 



Philip Gravinese. All his dealings begin- 
ning with the quotation of the price for the 
bricks, were with Joseph Gravinese. 

It is, however, not necessary to base our 
action upon the merits of this branch of the 



cause he was not in any way indebted to the ■ garnishee's contentention. For the reasons 
defendant then it was his duty to make that j already given, we can not disturb the judg- 
defense before the justice. After the judg- ment, under the application now before us, 
ment was entered against him his only remedy The rule to show cause is discharged, 
was an appeal or a certiorari of the proceed- and the application to open the judgment is 
ings. A judgment entered in the Court of 1 refused. 
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Tyson v.* Tyson. 

Married Woman — Sale of Property Under 
Execution Against Husband — Punitive 
Damages, 

Plaintiff sued to recover damages for the sale 
of her property, under an execution against her 
husband. At the trial the evidence showing the 
purchase of the property by the plaintiff, due 
notice of such ownership given to the defendant 
and ample opportunity for defendant to ascertain 
the truth of such claim before the day of sale, the 
jury found for the plaintiff the amount for which 
the mules were sold at the sale, interest and fifty 
dollars damages. On a motion for new trial, on 
the ground that there was no evidence to support 
the verdict for punitive damages, Held, that the 
motion must be refused. 

There was admitted in evidence the note given 
by plaintiff at the time she bought the mules, 
receipt for the payment of the same and state- 
ments of the party from whom she bought the 
mules. Held, not to be grounds for a new trial. 

These papers and statements were not offered 
as complete and conclusive evidence of owner- 
ship, but as corroborative of plaintiff's direct 
testimony on the subject. 

In order to decide with accuracy upon the char- 
acter of any phenomenon or transaction we must 
know all the facts of which it consists, and all the 
circumstances that are truly connected with, and 
influence it. 

No. 46, April Term, 191 7. 

Action of trespass. 

Motion for new trial. 

A, W , Hermann for motion. 

N/7ff y N<rjj^, contra. 

April 8, 1918. Ross, J. — By the plead- 
ings the plaintiff avers and the defend- 
ant admits that, i — the plaintiff was, on 
December 2nd, 1915, a married woman, the 
wife of F. L. Tyson. 2. On or about De- 
cember 2nd, 1915, the defendant caused an 
execution to be issued upon a judgment 
which he had obtained before a Justice of 
the Peace in the Borough of Red Lion, 
York county, against F. L. Tyson, and on 
December 6th, 19 15, he directed W. E. 
Straley, a constable, to levy upon and take 
under said execution, on December 13th, 
191 5> two pairs of black mules and one 
single mule, and executed and delivered to 
said constable, a bond in the sum of $800.00 
to indemnify the said constable, &c., &c. 

3. On December i8th, 1915, under said 
executioi, two pairs of black mules and one 



single mule, were were sold as the property 
of F. L. Tyson, the husband of the plain- 
tiff, and the defendant received the proceeds 
of the sale after deducting the costs and ex- 
penses of the judgment and execution against 
F. L. Tyson. 

4. Before the seizure and sale of said 
mules the said defendant was told by the 
plaintiff or her husband, F. L. Tyson, that 
the two pairs of black mules and one single 
mule were the property of the plaintiff, Ida 
L. Tyson, and that they were not the 
property of the said F. L. Tyson, &c. 

s. The defendant is the brother of the 
husband of the plaintiff'. 

Although the above facts were practically 
admitted by the pleadings, the plaintiff called 
witnesses to establish them at the trial. 
The main contest at the trial was the en- 
deavor of the plaintiff to establish independ- 
ent ownership of the property in question 
by evidence in detail as to how she acquired 
each animal in question to convince the jury 
of her claim. 

The evidence for the defense did not 
directly contradict any of the material evi- 
dence adduced for the plaintiff but its trend 
was to establish the theory that the mules 
had been acquired and paid for out of the 
joint accumulation of the husband and his 
wife, while they were living together on 
farms rented by the husband and that con- 
sequently the property so accumulated was 
in the law the property of the husband. 
The evidence was all left for the considera- 
tion of the jury and buth parties signified 
their agreement with the Court's expressed 
views by declining to except to any part of 
the charge. The jury returned a verdict 
for the plaintiff. As will be seen by refer- 
ence to the stenographer's transcript of the 
trial, the verdict was for the sum for which 
the mules were sold by the constable, with 
interest from the day of the sale, and fifty 
dollars damage. 

The plaintiff's statement demanded puni- 
tive damages, and some of the evidence, if 
believed, indicated wantonness on the part 
of the defendant; bothcouns^rl for defendant 
and counsel for plaintiff discussed the ques- 
tion of such damages in their arguments to 
the jury, so that it was incumbent on the 
Court to instruct the jury on the disputed 
question of punitive damages which wa) 
done in the following language: "In cases 
of this kind, sometimes the law will permit 
a jury to impose punitive damages where 
they find for the plaintiff. Now, punitive 
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damages means damages as punishment. 
Sometimes it is called exemplary damages, 
which means damages for example, to set 
an example for other persons. Only in 
cases where there is wanton carelessness, 
where there is vindictiveness, or spite, or 
where the defendant acts through malicious 
impulse, and thus injured or attempted to 
injure the plamtiS, is it usual to impose 
such damages. There is hardly any measure 
for me to present to you by which you could 
calculate that kind of damages. It the 
plaintifif was humiliated by the defendant's 
actions, or if the defendant acted in such a 
malicious manner that in your verdict you 
should say to defendant, you must pay so 
much as punishment, or we will set the ex- 
ample to others who are liable to do the 
same thing upon impulse, you can calculate 
what such punitive damages should be, if 
you render a verdict for the plaintiff." All 
the points submitted and not withdrawn 
were affirmed by the trial judge and no 
request was made for any additional in- 
structions. 

Now the defendant asks for a new trial, 
because, he alleges through his counsel, that 

"i. There was no evidence to support 
the verdict for punitive damages. 

"2. The Court erred in admitting in 
evidence plaintiff's exhibit *No. 2, G.M.D.,' 
being note of Ida M. Tyson and Henry 
Tyson to Levi Kaltreider, for four hundred 
and fifty-two dollars ($452. 00) dated March 
22nd, 191 1, under objections of defenciant." 

"3. The Court erred in admitting in 
evidence receipt, being plaintiff's exhibit *No. 
3, G.M.D.,* under objections of defendant." 

**4. The Court erred in admitting as 
evidence plaintiff's exhibit 'No. 4, G.M.D.,* 
being receipt." 

**5. The Court erred in admitting in 
evidence plaintiff's exhibit *No. 5, G.M.D.,' 
being receipt from D. F. Frey." 

*'6. The Court erred in admitting in 
evidence plaintiff's exhibit *Nos. 7 and 8 
G.M.D." 

*'7. The Coyrt erred in admitting in 
evidence note, under plaintiff's exhibit 'No. 
9, G.M.D." 

"8. The Court erred in not sustaining 
defendant's objection to testimony of J. B. 
Heilman on page 24." 

**9. The Court erred in not striking out 
the testimony of O. R. Arnold on paj^e ^}, 
as requested by defendant." 

"10. The Court erred in not striking 
out the cross-examination of W. E. Craley, 



by plaintiff, as requested by defendant on 
page 41." 

"11. The Court erred in not sustaining 
defendant's objection to the offers of the 
plaintiff on papers marked exhibit 20, 21, 
22, 23, 23^, and 24. The said papers being 
offered by the plaintiff for the purpose of 
corroborating the witness (Mrs. Tyson) in 
her answers to the questions propounded 
on cross examination by counsel for the 
defendant." 

The uncontradicted evidence was that 
the defendant was not only told before the 
levy and sale by the plaintiff and her husband 
that the property which was sold by the 
constable by the persistent requirement of 
the defendant, belonged to the plaintiff, but 
the constable informed him of such a claim 
by the plaintiff, which was given in writing 
before the sale under execution. The evidence 
to that effect produced by the plaintiff was 
such as the jury evidently believed, and was 
such that the facts c(»uld easily have been 
ascertained by the defendant, if he would 
have been inclined to have made proper in- 
quiry befoie he ordered the levy and sale of 
the property. It was for the jury to say 
from the evidence if the defendant acted 
with such undue wantonness or malicious- 
ness as to warrant the punishment which it 
inflicted upon him by the verdict. The 
defendant's evidence divulges no act of care 
for the rights of the plaintiff and no excuse 
for levying and selling her property for the 
debt of another, than his own general state- 
ment that he asked the boys of F. L. Tyson, 
who are the step-sons of the plaintiff, and 
they said the mules belonged to their father. 
The jury evidently did not think that he 
was warranted in so recklessly and negli- 
gently inflicting ihe humiliation and trouble 
of a constables' sale upon ihe plaintiff after 
she had informed him of her exclusive own- 
ership of the property which he persistently 
caused to be sold. (See. Whelan v. Miller, 
49 Pa. Super. Ct. 99). 

In our opinion, the evidence justified the 
verdict. The first reason for new trial is, 
therefore, dismissed. 

The 2nd, 3rd, 4th, 5th, 6th, and 7th 
reasons assigned as errors and for which de- 
fendant asks for a new trial, are all admis- 
sions of collateral evidence by the Court: 
they were not offered as complete or con- 
clusive evidence but only as incidental and 
tending to corroborate the plaintiff's direct 
testimony on the same subject. They were 
offered in connection with the prior testi- 
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mony of the witness. They were private 
writings and their execution was proven by 
competent witnesses. 

"When a private writing is not directly 
in issue, but comes incidentally in question, 
its execution may be proved by any com- 
petent testimony"; Kitchen et al. v. Smith, 
101 Pa. 452, 35 L. R. A. 350 (note XIV) 
which cites Pennsylvania cases. 

The 8th, 9th, and 10th reasons are alleged 
errors of the Court in not striking out cer- 
tain testimony. 

The 8th was an exception to certain testi- 
mony of J. B. Heilman, who, the plaintiffs 
evidence tended to show, sold certain of the 
mules which had been levied upon and sold 
by the constable as the property of F. L. 
Tyson, after, (as the trend of the evidence 
was) plaintiff had notified the defendant, 
that said mules belonged to her. The bur- 
den of proof was upon the plaintiff to prove 
property, and the evidence complained of, 
was, of course, not conclusive, but taken with 
all the proceeding evidence on record was 
res gestae^ and tends to establish with the 
other evidence the theory upon which the 
plaintiff was trying to prove her case. It 
was not, (as defendant's counsel objected) a 
self-serving declaration, because it was made 
not by any party in this suit, but by another 
person, to an entire stranger whose ostensible 
object was to make a sale to a responsible per- 
son ; it pertains directly to the very claim of 
exclusive properly in the plaintiff which she 
was endeavoring to establish. As was said by 
Lowrie, J., in Hollinshead v. Allen, 17 Pa. 
275. "It is a principle of law, of logic, of 
philosophy and of common sense, that in 
order to decide with accuracy upon the 
character of any phenomenon or transaction 
we must know all the facts of which it con- 
sists, and all the circumstances that are truly 
connnected with, and influence it." This 
is also true when we view, with the whole 
testimony, the evidence of O. R. Arnold and 
W. E Craley, complained of by defendant 
in his 9th and lOth reasons for a new trial. 
(See Rces V. Livingston, 41 Pa. 113). 

The 10th reason given for a new trial, is 
viewed by the Court as being without merit, 
the exhibits complained of as being admitted 
were, as the evidence tended to show, notes 
upon which the plaintiff had raised the 
money and credit by which she obtained the 
alleged ownership of the mules which were 
the essential subject of the suit, and having 
been paid by her and produced by her, were 
pertinent illustrations of the truth of her 



testimony and of the testimony of other of 
her witessess. 

The reasons advanced do not convince the 
Court that a new trial should be granted in 
this case. 

And now, April 8th, 1918: The rule 
i granted is discharged and a new trial is re- 
fused with an exception to defendant. 



C. P. of Lancaster Co. 

Minnkh v. Hagen. 

Assignment — Right to Collect Balance After 
Receiving Dividend —Deceit or Fraud. 

Where a defendant when he gave judgment 
for a pre-existing drbt, falsely stated to theplain- 
tiif that he had given no prior iudgments» this 
does not onstitute such fraud or deceit in con* 
templation of Section 33 of the Act of June 4, 
1901, P. L. 404, as will permit the plaintiff to 
is<ue execution on his judgment afifr having re- 
ceived and duly released for, a dividend from the 
assigned estate of the defendant v^ho was a 
farmer. 

As to farmers the Insolvency Act of June 4, 
1901, is not suspended by the Federal Bankrupt 
Act of July I, 1898, but is in force. 

A falsehood or deceit caq onlv be taken cogniz- 
ance of by the courts wher*e it has induced some 
one to do some act to his own injury. 

Rule to open judgment and let defendant 
into a defense. 

//. Edgar Sherts for rule. 

Chas. E. Workman and Coyle fsT Keller, 
contra. 

March 23rd, 1918. Landis, P. J. — By 
the Insolvent Act of June 4, 1901, P. L. 
404, Section 23, it is provided that **no 
claim against the insolvent's estate shall be 
allowed unless the claimant, or some one for 
him if he cannot do so, shall furnish to the 
assignee or receiver a statement of his claim, 
together with a copy of any book entries ap- 
pertaining thereto, or any note or other 
writing evidencing the same, verified by an 
affidavit," and, "if such claim and affidavit 
be in proper form, and the balance claimed 
agrees with the amount stated by the insolv- 
ent, or upon consultation between the credi- 
tor and the insolvent the amount is agreed 
upon, the claim shall be allowed if presented 
before the filing or audit of the account, un- 
less objected to in the manner hereinafter 
set forth." Section 26 provides that, "if, at 
the time of filing the account and list of 
proved claims, there are claims which remain 
unadjusted, or if objections be filed, the 
court shall hear and decide the disputed 
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matters, or, 'in its discretion, may appoint 
an auditor for that purpose." Section 30 
declares that, "at the time of receiving his 
dividend in case of a voluntary assignment, 
each creditor shall sign triplicate releases," 
and that **one of said releases shall be filed 
in court, one shall be retained by the assignee, 
and one shall be delivered to the insolvent." 
Section 33 declares that "nothing in this 
Act shall be taken or understood as dis- 
charging an insolvent from liability to such 
of his creditors as do not choose to exhibit 
their claims, or who, before the schedule of 
distribution is made or filed, withdraw their 
claims; but,, with respect to ci editors who 
exhibit their claims before a voluntary as- 
signee, or an auditor appointed in kuch case, 
and do not withdraw them as aforesaid, they 
shall be wholly debarred from maintaining 
afterwards, by suit, action, execution or 
otherwise, any claim existing at the time of 
the assignment, whether due or not, unless 
he shall aver and prove: (i) That said 
action is founded on the actual force, fraud, 
malice, or deceit of the insolvent," &c. 

The admitted facts of this case are these ; 
On October 10, 19U, a judgment was con- 
fessed by the defendant to the plaintiff for 
the sum of $303.00, and it was entered in 
this Court to the above term and number. 
On March 22, 191 2, a writ of fi, fa. was 
issued upon it, to April Term, 191 2, No. 
41, Execution Docket. On March 22, 
1912, the defendant made a dttd of volun- 
tary assignment for the benefit of creditors, 
under the Act of 1901, to John G. Hom- 
sher, Esq., and his property was taken 
possession of by the assignee. The assignee 
disposed of it, duly filed an account of his 
trust, and the balance for distribution re- 
maining in his hands was regularly audited 
and distributed among the creditors who 
had conformed to the above Act. In these 
proceedings, the plaintiff presented and 
proved his claim on the judgment, and was 
awarded a dividend of $70.45, which was 
paid to him on October 21, 19 13, and he 
thereupon, in accordance with section 30, 
executed a release in the form set forth in 
the Act of Assembly. 

On February 26, 1918, the plaintiff issued 
an alias fi, fa. upon this same judgment, and, 
under it, the personal property of the de- 
fendant was levied upon by the Sherii?. 
On March 2, 1918, the defendant presented 
his petition, in which he set forth the assign- 
ment, the distribution and the release. As 
an answer to this, the plaintiff asserts that 



the case is within the exception to the Act, 
as being founded on the fraud or deceit of 
the defendant. 

The facts concerning the origin of the in- 
debtedness are not in dispute. The plaintiff 
was a dealer in cattle, and the defendant, 
from, time to time, had made purchases 
from him. On October 10, 191 1, the de- 
fendant was indebted to the plaintiff in the 
sum of $303.00. Thereupon, the latter 
and his counsel had a meeting with Hagen, 
at the Leopard Hotel in the City of Lan- 
caster, and, under a threat that, unless he 
paid the indebtedness or signed the judg- 
ment note, suit would be brought, they in- 
duced him to put his signature to the judg- 
ment note. The plaintiff now alleges that, 
at that time, the defendant stated to him 
that he had not signed any other notes; and, 
as a matter of fact, this was not true, as he 
had. about a year before, confessed a judg- 
ment to Frank K. Lefever, for moneys due 
by him to Lefever. This is the fraud or 
deceit upon which he seeks to avoid the 
effect of his releare in the assignment pro- 
ceedings. It is not claimed that any money 
or valuable thing was obtained by Hagen 
from Minnich at the time the judgment 
note was executed. It was given solely to 
secure the prior indebtedness, and Minnich 
parted with no property at that time on the 
faith of it. The question, therefore, arises 
whether or not, under such a state of facts, 
he has a right to proceed upon his judgment. 

We are of the opinion that he has no 
such right. In Citizens' National Bank v. 
Gass, 29 Sup. 125, it was decided that 
"wage earners and persons engaged chiefly 
in farming or the tillage of the soil cannot 
be subjected to the provisions of the Federal 
Bankrupt Act of July i, 1898, without their 
consent," and that, as to such persons, the 
State Insolvency Act of 1901 is in force. 
Again^ in Miller v. Jackson, 34 Sup. 31, it 
was held that the above Act is not suspend- 
ed by the Federal Act as to farmers. 

In this case, the defendant was a farmer. 
The Act of 1 90 1, therefore, applied to him, 
and it applied in all its parts. As the 
plaintiff elected to participate in the dis- 
tribution and presented his judgment bond 
for a dividend, he was bound by all the pro- 
visions of that Act. 

Fraud is a civil wrong or tort, know^n as 
deceit, and gives the person injured a right 
of action for damages. The action will lie 
against any one who makes a false repre- 
sentation of fact, WMth knowledge of its 
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ifi^t^tWdi with intent that it shall be acted 
upon, when the person tb whom it is made 
kcti upon it, arid by so doing suffers injury. 
To entitle a person to relief or redress be- 
cause of false representation, it is well set- 
tled that it is not enough to show merely 
that it was material, but that it was known 
to be false, and that it was made with in- 
tent ^o deceive; and it myist be sho^yn that 
it actually did mislead and deceive, and Iqss 
was occasioned, thereby. It has been said 
that falsehood and deceit are always subject 
to moral condemnation, but that it is not 
appointed to human tribunals to sit in judg- 
ment upon mere morftl delinquencies affect- 
ing only the conscience : that such tribunals 
take cognizance only when another has been 
induced to do some act to his own injury. 

While in this case it is denied by the de- 
fendant that, \yhen he signed the note, he 
stated he had signed no other notes of 
similar cl^aracter, yet conceding that the 
plaintiff in this respect is correct, vi^hat ha^ m 
did he suffer thereby ? If, as is admitted, 
he incurred no new obligation and then 
parted with none of his property, how can 
he sustain the position that his obligation 
was founded in fraud or deceit ? Such a 
situation does not show, in our judgment, 
that defendant was guilty of the fraud or 
deceit contemplated by the Act of 1901. 
It follows that the release barred plaintiff's 
execution. 

For. these reasons, the rule to show cause 
why the judgment should not be opened 
andithe defendant let into a defense is made 
absolute. ,1 

Rule m^de absolute. 



C. P. of Montgomery Co. 

Wilson V. Philadelphia Rapid 
Transit Co. 

Automohile — Street car — Right of Way, 

Plaintiff backed his automohile out of the drive- 
way across defendant's tracks to run tiorthward 
on the east side of the street. A trolley car 
moving in the same direction collided with plain- 
tiff's automobile. 

At the triaf the motorman'^ and conductor's 
statements which were made at the time of the 
accident were admitted. The admission of these 
statements are the only grounds upon which judg- 
raenC for defendant non obstante veredicto is 



asked. Held, that since these statements were 
niade immediately after the occurence of the ac- 
cident, they are properly admissible, and there- 
fore, the defendant's motion for judgment non 
obstante veredicto must be overruled. 

Evans, High, Dettra £*f Swartz for 
plaintiflf. 

Larzelere, Wright ^ Larzelere for de- 
fendant. 

I 

October 22, 191 7. Swartz, P.J. — The 
plaintiflf's car was standing in the driveway 
leading into Wenner's Coal Yard from 
Cresmont Avenue. He was accompanied 
by Mr. Romig, his father-in-law. Cresmont 
Avenue is forty- four feet wide; from curb to 
curb line, and two tracks of the defendant 
trolley company are located along the mid- 
dle of this highway. The part of the road 
occupied by the trolley tracks is paved with 
brick. The Avenue runs north and south. 
The roadways, on the east and'we>t sides of 
the street, are not in condition for travel 
with vehicles. Automobiles and carriages 
necessarily use the paved part of the high- 
way occupied by the trolley tracks, or at 
least a part thereof. The cars run north 
op the east track and south on the west 
track. Wenner's Coal Yard is on the west 
side of Cresmont Avenue. 

The plaintiflf backed his auto out of the 
driveway. He intended to run northward 
on the east side of the street. A trolley car 
of the defendant company was moving on 
the east track and was, therefore, going in 
the same northward direction. When the 
plaintiflf backed his car he says he curved 
toward the south, so as to bring his car on 
the east side of the Avenue facng it north- 
ward, — the direction in which he intended 
to drive. 

There was a collision between the auto- 
mobile and this trolley car that was moving 
northward. 

The witnesses diflfer seriously, as to the 
point in the street where the accident hap- 
pened and how it w^s brought about. 

There was a slight snow on the ground, 
at the time. 

The plaintiflf testified, that he backed his 
auto out of the driveway, in a southerly dir- 
ection, and crossecj over the Avenue in a 
diagonal course till his car stood in the 
middle of the east trolley track. Jie de- 
clared that when his car stopped he was t^n 
or fifteen yards south of the Wenner drive- 
way or lane, that he then reversed the 
motion of his car, star^-ed forward, on low 
gear, at three miles an hour, that he had. 
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trouble in starting because his wheels slipped 
on the snow, that he went forward fifteen 
or twenty yards partly on the east trolley 
track and was then struck in the rear by the 
trolley car. His auto was pushed to the 
west side of the Avenufc, a little to the north 
of the VVcnner driveway entrance. He was 
thrown from his auto and landed on the 
west side of the highway. He alleges that 
the bones of his wrist were displaced, that 



Mr. Eason describes the accident, in ac- 
cord with the plaintiff's account, but he 
adds, that when the automobile stopped 
backing it was on the north bound track 
and that the trolley car, was at Hamilton 
Avenue — that is more than six hundred feet 
distant from the automobile. He turned 
around and in two seconds he heard the 
crash. The automobile, he says, had moved 
forward twenty-five feet, was running par- 

his ankle was hurt, and that his abdomen allel with the highway, and was struck in 

was injured by the fall on the roadway, the rear. 



The top of. his car was wrecked and the car 
itself was damaged. 

His car when struck was driven to the 
west side of the Avenue and stood at a right 
angle with the street and trolley tracks. 
The front of the car faced the west bank of 
the highway. This point was ten feet 
north of the driveway. 

The plaintiff declares, that he looked up 
and down before he entered his car and that 
he continued to look through the rear glass 
of his machine and could see as far south ss 
Hamilton Street, as he backed upon the east 
or north bound track. Hamilton Avenue 
is over six hundred feet south of the Wen- 
ner driveway. There is a down grade on 
Crcsmont Avenue looking south waid from 
the Wenner Cual Yard. This down grade 
ends in a hollow a little south of Decatur 
Avenue. The distance from the Wenner 
driveway to this hollow is about four hun- 
dred feet. From the point of this hollow 
there is a steep up grade to the south for a 
distance of more than fifteen hundred feet. 
The down grade south from the Wenner 
Coal Yard is a moderate grade, but in- 
creases as you travel northward from the 
Coal Yard. Cresmont Avenue is straight 
for nearly one mile, and standing on or 
silong the highway, at the Coal Yard, there 
is an unobstructed view, to the south, for 
about one-half a mile. 

The movements of the plaintiff's auto- 
mobile^ immediatdly before and after the 
collision, as described by him, were con- 
firmed by other witnesses. Mr. Wenner 
traced the course of the auto in the snow. 
He says that there were no other tracks at 



The motorman and conductor testified to 
a different state of affairs. According to 
their account the plaintiff backed into, or 
right in front of the moving trolley car. 
Their evidence is corroborated by witnesses 
who were passengers in the trolley car and 
by others. They also declared, that the 
speed was moderate and that the motorman 
had his car under control. 

We instructed the jury, that if the ac- 
cident happened as described by the defend- 
ant's witnesses the plaintiff could not recover. 
We went a step farther and declared, that 
unless the jury found that he had backed 
his car on the tracks, had then gone north- 
ward some distance, and was then struck by 
the trolley car, there could be no recovery. 

We think it is self evident that if the 
automobile had passed out of the driveway, 
backed southward upon the north bound 
track, and was at that point when the trol- 
ley car was more than six hundred feet 
away, that it must then follow that the 
motorman did not have his car under the 
control that the conditions before his eyes 
demanded. 

It required some time for the plaintiff to 
cross the highway. It required time to re- 
verse his engine and to start his car forward 
in the slipping snow. It required additional 
time to go forward the distance of ''fifteen 
or twenty yards." Especially so if the 
plaintiff was running but ''three miles" an 
hour. If the trolley car traversed the six 
hundred feet in two seconds, or while the 
witness Eason turned around, it indicates 
reckless speed under the circumstances. Of 
course these expressions of the witness are 



the time to interfere with his observations, extravagant, but they indicate that to his 
He testified that the auto backed southward mind the plaintiff had no opportunity to 



on Cresmont Avenue, about three car lengths, 
then started forward with some difficulty 
because the snow indicated the slipping of 
the wheels, that it moved forward to the 



make room for the on-coming trolley car. 
The motorman was in duty bound to give 
the plaintiff sufficient time to move from 
the trolley tracks. The employees of a 



Wenner driveway and landed on the west street railway company are bound to keep 
side of the highway, as already described. I their cars under control and have no right 
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to run down the driver of a vehicle when 
on their tracks or when in the act of leaving 
the tracks. They are bound to use every 
reasonable effort to avoid a collision.* The 
driver of a vehicle is entitled to a reasonable 
time to get out of the way; Woclfei v. 
Railway Co., 183 Pa. 213; Holt v. Penna. 
R. R. Co., 206 Pa. 356; Davis v. Electric 
Railway Co., 25 Pa. Superior Ct. 444. 

Special precautions were required by the 
motorman in this case because he must have 
known that to get out of the way meant to 
leave one trolley track and enter upon the 
other.- We took a careful view of the 
grounds and wc fail to see how a fast rail- 
way line can; with safety make a common 
use of this highway with carriages and auto- 
mobiles. The plaintiff did not make use of 
Cresmont Avenue from choice, but he was 
called to the Wenner Coal Yard m pursuit 
of his professional business. 

It is argued that the trolley car was com- 
ing up a grade for some distance, just before 
the collision, and that this fact gave the 
motorman control over his car. This would 
necessarily depend upon the speed and mo- 
mentum of the car as it reached the foot of 
the long and steep hill. 

The distance to the point of the collision 
from the bottom of the down grade and the 
moderate up-grade would not quickly check 
a <:ar beyond control at the foot of the hill. 

The declarations of the employees, in 
charge of the trolley car, and made immedi- 
ately after the accident, would justify the 
jury in reaching this conclusion. Mr. Wen- 
ner says, that the conductor, as he stepped 
ofE the back end of his car to the ground, 
declared, — "I knew damn well we were 
going to hit that car when we were at the 
foot of the hill.'* This statement was made 
right after the accident. 

The plaintiff testified that he had a con- 
versation -with the motorman and conductor, 
immediately after the accident. Counsel 
for plaintiff then put the question, — "What, 
if anything, did they say with reference to 
the operation of the car?" Counsel for de- 
fendant objected. The court then ruled 
**Yoti will have to show how long or how 
soon after the accident it was." 

Counsel for plaintiff, — "I said immedi- 
ately after the accident.'* By the Court, — 
"Then it is competent." Counsel for de- 
fendant, — "If it was immediately, then it 
was right during the accident before they 
moved away, or conditions had changed or 



anything of that sort." By the witness, — 
"That is right." 

The plaintiff testified that the motorman 
stated, "He was going down the hill so 
fast, he could not control the car." "I put 
on my brakes and took them off again, and 
put them on again and off again, and then I 
made up my mind I was going to kill some- 
body." There was some further cross-ex- 
amination, as to the occurrences immediately 
after the accident, but these declarations by 
the conductor and motorman, according to 
the evidence, were voluntary statements, 
liiade immediately after the accident. This 
is certainly true as to the conductor who 
uttered his words as he stepped from his car 
to the ground. The plaintiff was asked 
whether the declarations of the employees 
were made after the conductor entered the 
office and telephoned. The answer was, — 
"No, it was immediately after the accident." 
Mr. Wenner also says the conductor asked 
for a telephone station, but asserts that the 
above statement wa> made just a$ the con- 
ductor stepped from his car to the ground. 

The words used in Hanover Railroad Co. 
V. Coyle, 55 Pa. 402, fit our case, — "The 
negligence complained of being that of the 
engineer himself, we can not say that his 
declarations, made upon the spot, at the time, 
and in view of the effects of his conduct, are 
not evidence against the company, as a part 
of the very transaction itself." 

To the same effect is the rulmg in Conlon 
v. Pittsburg .Railway Co., 223 Pa. 101. 
The declarations of the employees in charge 
of the operations of the trolley car were ad- 
missible because they fully meet the tests laid^ 
down by the law for their admiss»ion, — 
"They must be made under sych circum- 
stances as will raise the reasonable presump- 
tion that they arc the spontaneous utterances 
of thought created by or springing out of 
the transaction itself and so soon thereafter 
as to exclude the presumption that they are 
the result of premeditation or design." The 
motorman and conductor were operating 
the colliding car; they stepped from it; saw 
the effect of the collision and at once made 
the declarations without any inquiry ad- 
dressed to them intimating negligence on 
their part. 

These conditions are entirely at variance 
with the facts found in the case of McCul- 
lough V. Phila. Rapid Transit Co., 16 Dist. 
Rep. 5 1 3, cited by counsel for the defendant, 
where the injured party asked the motor- 
man for his explanation of the accident. In 
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Coll V. Easton Transit Co., iSo Pa, 6i8» 
the motorman assisted in carrying the in- 
jured person to a railroad station one and 
one-half blocks from the placerof the acci- 
dent;. He then explained how ne came to 
run over the body of the deceased. This 
>vas two minutes after the occurrence and 
not at the point where the injury was m- 
flicted. The Court held that the declara- 
tions were admissible. 

The only specific reason for a new trial 
relates to the admission of the declarations 
of the motorman and the conductor. The 
Application for a new trial is refused. 

From what we have said iii relating the 
occurrences as given by the plaintiff's wit- 
nesses and the circumstances surrounding 
the accident, we are convinjCcd, that the case 
was for the jury to determine whether the 
defendant's car caused the accident through 
negligence oecause those in charge of the car 
did not operate the same',wi^h reasoiia.ble 
care under the circumstances and. did not 
have the car under proper control. Whether 
t"h'e plaintiflf was guilty of contributory negli- 
gence was also for the jury. ' 

The motfon for judgment in favor of the 
defendant, non obstante veredicto, is over- 
ruled. 



QUARTER SESSIONS 



Road in CarroH Township. . 

Road- T-Vacat ion — Report of Viewers. 

On petition viewers were appointed to vacate 
a public road, and reported that "the part of the 
road proposed to be vacated has biecome ueelesp, 
inconvenient and burdensome/' and *' there is no 
occasion for a public road beeween the termini set 
forth in the petition and order of court." Excep- 
tions were filed to the report on the ground of the 
indefiniteness and insufficiency of the petition and 
report. Held, that the exceptions must be dis- 
missed. ' 

As the report set forth the holding of a public 
meeting at which all parties, with their counsel, 
were present* and was accompanied by the testi- 
mony of witnesses under oath, the report, as a 
whole, was clear and intelligent enough to with- 
stand the exceptions filed thereto. 

.The petition having set forth that the road is a 
public road, it is no ground, for an exception in 
that it is not stated how it became such. 

The sworn facts in the viewers' report, without 
legal refutation, must be assumed to be trufc. 

.If it is not such a road as is properly within the 
jgrisdiction of this court, it is incumbent on the 
obje9tor to show that fact. 

No. 6, April Sessions, 191 7. 

In re Exceptions to Report of Viewers. 



S. B, Meisenheifi,e;; iprexcepxions^tit, (,i 
Logan i^ Logan ioT TC^OTt, 

March i8th, 1918. Ross, J.— In decid- 
ipg this case, we have nothing to base our 
decision upon but the petition for the ap? 
pointjnent of viewers, the report of the 
viewers, and the exceptions filed thereto. 

The petition for the appointment ol 
viewers was presented and filed and viewers 
were appointed June nth, 191 7. There- 
port of ' viewers was filed in open court^ 
August 27th, 1917. 

The following exceptions were duly filed 
thereto : 

**i. The petition for the appointment of 
viewers to vacate, is indefinite and insuffi- 
cient in that it does not set f6rth in a dear 
and distinct manner the situation and other 
circumstances of such road or highway 
which is proposed to be vacated, sufficient to 
inform the Court of the circumstances 
which render the road unnecessary, as pror 
vided by the Act of June 13th, 1836, P. L. 
558, Section 18, or by the Act of i860, 
commonly known as the York County Road 
Law. 

**2. The report of the viewers docs not 
sufficiently set forth the facts and circum- 
stances surrounding the said vacating or the 
situation and. other circunistances of thesaid 
road or lu'ghway- vacated^ as reqmred by the 
Act of Assembly, to enable the Court to in- 
telligently pass upon the necessity for the 
vacation. 

"3. The road vacated had not become 
useless, unnecessary and burdensome. The 
testimony before the viewers of one of the 
supc^rvisors was to the effect that in eight 
years he had not spent more than twenty 
dollars on the road. 

"4. The vacation of this* road deprives 
adjoining property owners of a near access 
to public sqhools and other public roads. 

"5. The petition does not set forth how 
said road became a public road, . 

*'6. The proceedings do not set forth 
that the meeting of the viewers was adver- 
tised according to law. 

7^ The advertisements of the time and 
place of notice were not given in the man- 
ner prescribed by the Act of Assembly^ 

*'iB. Thece \s no proper legal notice given 
of the time and place of the meeting of the 
viewers." 

Although the ist, 2nd, and 3rd exceptions 
are not explicit, from the exceptant's brief, 
and argument at the hearing of exceptant's 
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counsel; -we presume they relate to the al- 
leged inadequacy of the report, in specifying 
particularly the reasons upon which the 
viewers based the conclusion or matters of 
fact which they reported, to wit: **i. The 
part of the road proposed to be vacated has 
become -usdess, inconvenient' and burden- 



some. 



tt 



tt. 



'2. There is nQ occasion for a public 
road between the termini set forth in the 
petition and order of court.'* 

If those conclusions were all of the report, 
it might be deemed proper to recommit the 
report for further explanation; but the 
viewers also describe their meeting, their 
advertisment, and the several adjournments 
and a public meeting held in the Court 
House at York, at which public hearing ap- 
peared, among others, *'the full board of 
road supervisors of Carroll Township, * * 
• * petitioners, by their counsel, Logan and 
Logan, Esqrs«> and objectors by S. B. Meis- 
enhelder, Esq., their counsel.*' Testimony 
was given by witnesses under oath, and the 

conclusions are drawn from the personal 
view of the Board of viewers and their 
hearing of the testimony. We have none 
of that testimony before us, but the draft 



this.cqurt, it is incumbent on the objectoi; to 
show that fact. ' ' , 

The sixth, seventh and eighth exceptions 
are refuted by the sworn facts which appear 
in the viewers' report, which, without legal 
refutation, must be assumed by this court, 
as true; In re Road in Strasburg Town- 
ship, 15 D. R. 666. '- . , 

Exceptions are dismissed and the report 
of the viewers is hereby confirmed. , 



'I 



Q. S. of 



Lancaster Cp^* 



Com. V. KoEune. 



Criminal Law — False Pretense — Sionature 
to Written Instrument — New Trial- 
Question for Jury, 

Where on the trial of a defendant charged 
with false pretense it is shown that the defendant 
falsely represented himself as the insurance ad-, 
j lister for the company in which the prosecutor, 
who had sustained a fire loss, was insured*, and 
thereupon the defendant obtained the si^datureof 
the prosecutor to a contract employing the defend" 
ant to advise and assist in the insurance claim at 
a fee of ten per cent, of the amount of the adjust- 
ment, the case is for the jury, notwithstanding 
that the defendant proposed to render service 
for his compensation. 



It was a question for the jury whether the false 
pretense in obtaining the signature was sufficient 
to deceive an ordinarily prudent man though the 

of the portion of the road whichwas passed i ^'uTK"''''.V>"iff '''*'1;°"' ^^^ding the instrument, 
■^ *^ which would have shown the falsity of the de- 



upon is annexed to the petition, and shows 
the surroundings together with the course 
and distance of another public road which 
touches the same termini given in the petition. 

We think urider the decisions, the report 
and petition, on which the viewers were ap- 
pointed, are clear and intelligent enough to 
withstand the ist, 2nd and 3rd excep- 
tions; West Donegal Township Road, 21 
Pa, Super. Ct. 621 ; Drumore Township 
Road, 49 Pa. Super. Ct. 493; Bristol 
Township Road, 49 Pa. Super. Ct. 549. 



fendant's representations. 
Rule for new trial. 

John //. Nauman and 5. R. Zimmerman 
for rule. 

John E, Malone and S. V, Hosterman, 
Assistant District Attorney, contra. 

July 7th, 191 7. Hassler, J. — The de- 
fendant was convicted on an indictment 
which charged that he did ^'unlawfully and 
knowingly and designedly falsely pretend to 



. The 4th exception is refuted by the draft j the said E. W. Brown, whose personal prop- 
which is attached to the report showing a'erty, located in the Imperial Hotel, Lancas- 
public school house within close proximity | ter, Pennsylvania, had been destroyed by fire 
to the premises of Lottie J. Nelson, who is j and was insured by various insurance com- 



the only exceptant to the report. 

The 5th exception is without merit. The 



panics, that he, the said P. Curtis KoEunc, 
was the insurance adjuster sent up to adjust 



petition asking for the appointment of vie\y- 1 the said E. W. Brown's fire loss, by color 
crs describes the road to be vacated as a and means of which said false pretense and 
**public road," and the presumption is that pretenses, he, the said P. Curtis KoEune, 
it was a public road. If it is not such a I did then and there unlawfully, knowi ngly 
road as is.properly within the jurisdiction of I and designedly obtain from the said E* W. 
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Brown his signature to the attached con- 
tract, with intent to cheat and defraud, &c/' 
The contract to which the signature of the 
said E. W. Brown was obtained, a copy of 
which is attached to the indietment, is as 
follows: 

"To the Insurance G)mpanies interested : 
"This is to certify that P. Curtis KoEune 
Co., Inc,, or its representative, is hereby re- 
tained to advise and assist in the adjustment 
of the Insurance Claim arising in conse- 
quence of Fire, Smoke and Water which 
occurred at 33-35 VV. King Street, Lancas- 
ter, Pa., on 31st day of March, 191 6, to 
Stock -Fixtures -Building -Plant- Household 
Furniture, and it is agreed to pay the said 
P. Curtis KoEune Co., Inc., for such serv- 
ices, fee of ten per cent. (10%) of the 
amount of adjustment and expenses, hereby 
assigning to the P. Curtis KoEune Co., 
Inc., all moneys due or to become due from 
the Insurance Companies interested to the 
extent of said fee and advances. The fee 
of P. Curtis KoEune Co., Inc., shall be due 
after proofs of loss are sworn to and no fee 
to be less than twenty-five dollars. 

"E. W. Brown (Seal)." 

Witness: P. C. KoEune. 

At the trial E. W. Brown, the prosecutor, 
testified that a fire injured some of his prop- 
erty, consisting of furniture, &c., located in 
the Imperial Hotel in this City, and that he 
was insured against any loss to it by fire, in 
two policies of insurance issued by the Glens 
c Falls Fire Insurance Company. 

The fire occurred on March 31, 1916, 
about ten o'clock A. M. The defendant 
called upon him between two and three 
o'clock P. M., and again at five o'clock P. 
M., of the same day. On his first visit he 
said that "He was the adjuster for the In- 
surance Company, was sent there to adjust 
this loss by the insurance company that I 
had.'' On his second visit he testifies as 
follows : "He called to my wife and myself 
to come over, he wanted to get this thing 
fixed up, the sooner it was fixed up the 
sooner it was over. He told us then he was 
the adjuster for the Insurance Company I 
was insured in, and he said 'sign your name 
here, and I will go ahead and adjust this 
loss.' " It is proven also that the defendant 
was not an adjuster for the Insurance Com- 
pany, nor sent by it to adjust the loss. 

The next morning, April i, 191O, the de- 
fendant again called upon the prosecutor. 
The local agent of the Insurance Company 



was present at that time. He told the 
prosecutor, not in the hearing of the defend- 
ant, that the defendant was not the Insur- 
ance Company's adjuster, and the prosecutor 
thereupon refused to allow him to do any- 
thing further. The defendant then said, 
"I have got your signature and you have to 
pay me anyhow." On the same day S. R. 
Zimmerman, Esq., acting as attorney for the 
defendant, sent notices to the Insurance 
Company of the assignment^ and also gave 
it a copy of the same. Most of this testi- 
mony is corroborated by several witnesses. 

The defendant denied this testimony as 
to how he obtained the signature of the 
prosecutor to the contract, but as the jury 
evidently believed the Commonwealth's tes- 
timony, it only remains for us, in disposing 
of this rule for a new trial, to ascertain 
whether it is sufficient to sustain a convic- 
tion. 

Four reasons for a new trial have been 
filed. They raise but two questions, the 
first one of which is that there should have 
been no conviction because there is no evi- 
dence of any intention on the part of the 
defendant to defraud the prosecutor, as iie 
proposed to give service for the amount 
which he was to obtain from the prosecutor 
by reason of the contract. 

The intent to cheat and defraud is to be 
inferred from the circumstances of each case ; 
2 Wharton on Criminal Law, Sec. 1448. 
The acts of the prisoner af ter^ as well as be- 
fore obtaining the goods are evidence of his 
intention to cheat and defraud; Com. v. 
McCrossin, 2 Clark 6. The circumstances 
here are that the prosecutor sustained loss 
by fire, and had a claim for such loss againt 
an insurance company. He does not appear 
to have wanted nor needed the service of 
any one to adjust his loss. The defendant 
appears to have been of this opinion, else he 
would have offered his services and bar- 
gained for their payment without pretend- 
ing to be what he was not. He evidently 
believed that he could not obtain the em- 
ployment and thus be benefited by the com- 
pensation he would receive if he told the 
prosecutor what his business was, so he 
falsely represented that he was the repre- 
sentative of the insurance company^ thus 
obtaining the prosecutor's signature to a con- 
tract for the payment of his services. It 
was certainly the intention of the defendant 
by his false representation to deceive the 
prosecutor into obligating himself to pay for 



YORK LEGAL RECORD 



203 



services that he did not want or need. He 
would, therefore, be cheating and defraud- 
ing the prosecutor of whatever amount was 
necessary to pay for such services. It was 
clearly the intention of the defendant that 
the prosecutor should do this or he would 
not have tied up the amount due to the 
prosecutor from the i!isurancc companies by 
giving nbtice of and a copy of the assign- 
ment to it. We are of the opinion from 
the circumstances that the defendant intend- 
ed to cheat and defraud the prosecutor, and 
that the jury were fully justified in find- 
ing by their verdict that such was the 
fact. 

The second reason urged why a new trial 
shDuld be granted is that the false repre- 
sentations were not such as would deceive 
an ordinarily prudent man, and that there- 
fore there should have been no conviction. 
Sec. Ill of the Act of 31 March, i860, P. 
L. 410, provides that *'If any person shall 
by any pretense obtain the signature of any 
person to any written instrument with in- 
tent to cheat and defraud any person of the 
sam;, every such offender shall be guilty of 
a misdemeanor, &c." It will be observed 
that the act of assembly does not state chat 
the pretense must be such as would deceive 
an ordinarily prudent man. It is sufficient 
if a person by a false pretense does obtain 
the signature with the intention to cheat and 
defraud. In Com. v. Burdick, 2 Pa. 164, 
Chief Justice Gibson takes this view of the 
Act of 1 842 which is practically the same in 
this particular as the Act under which this 
indictment is drawn. He says, **But I think 
it, at least, doubtful whether a naked lie, by 
which credit has been gained, would not, in 
every case, be deemed within our statute, 
which declares it a cheat to obtain monev or 
goods 'by any false preense whatsoever.'" 
This case is followed by the Supreme Court 
in Com. v. Henry, 22 Pa. 253, where the 
false pretense was that the defendant had a 
warrant for the arrest of the prosecutor's 
daughter. It was decided that this wsis a 
sufficient pretense under the Act, even 
though the prosecutor might have asked to 
see the warrant and thus have discovered 
that there was none. In Com, v. Moore, 
99 Pa. 570, it is decided that the rule as laid 
down by Justice Gibson is too broad io that ^ 
it could cover a false statement of something 
that was to be performed in the future. 
False pretense must be of an exiating fact. 
This is the only modification, by an Ap- 
pellate Court, of the rule as stated by 



Justice Gibson, that we have been able to 
find. 

It is true in this case that the prosecutor 
might have discovered that the representa- 
tions made by the defendant were false if 
he had read the paper which he signed, as 
that showed that he was not acting as repre- 
sentative of the Insurance Company but as 
a representative of another company who 
made it a business of adjusting fire losses. 
We do not think it was necessary for him 
to have read tKe paper which he signed. 
The excitement in the place where the fire 
had been was such, and the understanding 
of the average person as to matters relating 
to fire insurance is such, that when a man 
represented himself to be the representative 
of the Company, a prudent man would have 
accepted that and acted just as the prose- 
cutor acted in this case, viz: signed the 
paper he was told to sign to enable the de- 
jfendant to proceed with his work of ad- 
justing the loss. Under the circumstances 
in this case it was, in our opinion, a question 
for the jury whether the false pretenses 
were sufficient to deceive even an ordinarily 
prudent man ; 2 Wharton on Crim. Law, 
^* 1455 > P^Sc 1654, and we submitted it 
to them. We think the jury were justified 
in finding a verdict of guilty by the law and 
the testimony. 

We have read the caje of Com. v. Getler, 
19 C. C. 248, cited by the defendant, and 
while it does not agree with our conclusions 
we are not convinced that they are erroneous. 
We, therefore, discharge the rule for a new 
trial. 



Haas* Case. 

Sheriff — Fees and Emoluments — Victualling 
Prisoners — Petitions. 

Duplicates of a petition, which had been sep- 
arately circulated to secure signatures, were at- 
tached to and filed with the original. Only one 
of these, having seven signatures thereto, was 
sworn to On a motion to dismiss the petition 
because it was not sworn to, Held, that the motion 
must be dismissed. 

Whether all the papers are treated as one pe- 
tition, or regarded separately, is entirely imma- 
terial, because any one of them duly sworn to, 
would be sufficient to sustain this proceeding, so 
far as the provisions of the Act of August 9, 1915, 
P. L. 72, are concerned. 

Allegations in the petition of ill treatment of 
ceriain prisoners, without giving names of parties 
or nature of injuries, and not signed or sworn to 
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by any of the sufferers, are not sufficient grounds 
upon which to base an unusual proceeding. 

The court has no jurisdiction to inquire into or 
change the fees or emoluments of the sheriff fixed 
by Act of Assembly. 

But the charges made against the sheriff in con- 
nection with victualling the prisoners are such 
as can be heard and determined by uo one else 
except the court, because the amount of the 
sheriff's allowance is fixed by the court itself. 

Petition of taxpayers and citizens for an 
inquiry into fees and emoluments of the 
sheriff's office. 

Motion to dismiss the petition. 

Geo, S, Love for motion. 

A. C. fViest, contra. 

April 1 8th, 191 8. Wanner and Ross, 
JJ. — The petition filed in this case charges 
the Sheriff of York County with ill treat- 
ment of prisoners in the county jail, with 
furnishing them unfit and insufficient food, 
and with procuring an excess' ve allowance 
ifr payment of the same, through fraud and 
misrepresentation. 

The respondent denies said charges, and 
raoVes the Court to dismiss the proceedings 
hccauscithe petition is not sworn to as re- 
(^jf ed by the Act of August 9th, 191 5, P. 
L. 72, which provides: "That a judge of 
any-cpurt of record shall not, in any matter, 
oase, hearing, or proceeding before him, re- 
ceive or consider any petition, or paper in 
the nature of a petition, alleging any matter 
of fact, unless the petition or paper is. duly 
verified as to such allegations.'' 

It appears that the duplicates of the orig- 
inal petition containing precisely the same 
contents, which had been separately circu- 
lated for signatures, were all attached to and 
filed with the original in court. One of 
these having seven signatures thereto, was 
duly sworn to before an alderman. Whether 
we treat all of them as one petition, there- 
fore, or regard them as separate petitions, is 
entirely immaterial, because any one of them 
duly sworn to, would be sufficient to sustain 
this proceeding, so far as the provisions of 
the Act of 1915 are concerned. 

The complaint of violence and ill treat- 
ment of certain prisoners is not signed or 
sworn to by any one who is alleged to have 
suffered at the hands of the sheriff, or de- 
sires to institute a prosecution on that ac- 
count. Neither does it give the names of 
any of the injured parties or the nature or 



extent hi'- the physical ill treatment suffered 
by them. ' The affidavit to the petitibn is 
not made by a signer thereof, nor is it 
averred that the affiant has personal 
knowledge of the material facts set forth 
therein. There is no allegation that the in- 
jured parties have sought or have been, 
refused redress in the ordinary legal chan- 
nel. There does- not, therefore, seem to be 
sufficient ground laid in this petition upon 
which to base Jtti unusual proceeding like, 
this in court. 

The District Attorney is the proper officer 
before whom to lay the facts, when no 
private prosecutor . desires to assume the re- 
sponsibility of bringing an information. If 
the facts are sufficient to warrant the prose- 
cution, it will then be ordered and conducted 
by. ^he District Attorney, officially. There 
.does not, therefore, seem to be any necessity 
of the court intervening in these cases uiitil 
ordinary methods of procedure fail. 

But the charges made against the sb^iff 
in connection with victualling the prison- 
ers are such as can be heard and determined 
by no one else except the court, because the 
amount of the sheriff's allowance is fixed by 
the court itself. 

.AIL the other fees and emoluments of the 
sheriff's office are fixed by Act of Assembly 
and the court has no jurisdiction to inquire 
into or to change them. The allegations of 
this petition as to the amount of the sheriff's 
official emoluments, and accumulations of 
money, and other similar financial matters, 
outside of the item of victualling the prison- 
ers are, therefore, matters which are not per- 
tinent or material to this inquiry. They 
should, therefore, be omitted from such 
testimony as may be hereafter taken in these 
proceedings. 

Decree. 

The respondent's motion to dismiss this 
petition is refused. The testimony to be 
taken in this proceeding shall be limited to 
the petitioner's charges that the food furn- 
ished to prisoners by the sherifiE has been bad 
in quality and insufficient in quantity, and 
that an excessive allowance for the same 
was procured by him by fraud and false 
representation. The testimony to be taken 
in the form of depositions under the rules of 
this court and submitted to the court at 
the hearing of the case. 
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Road in Hellam Township. 

Road Law — Notice to Supervisors — Bor- 
ough Plan, 



Act, as to such notice, shall be sufficient 
grounds for an application to set aside what- 
ever proceedings may have been taken," &c., 
&c. 



^. . , . , That a failure on the part of the peti- 

An exception was filed to the report of road ^' ^^,. »^ ^«r««K, „,:i.k •.k- ^*»«..;*^^— ♦ ^f 
iewers because "The supervisors of the township ' ""«" to^comply with the requirement of 



Viewers 

were not given notice as provided by law/* 

Held, that the exception is fatal. 

A further exception was filed on the ground 
''that the road was not laid out with reference to 
the plot of the Borough, or to the general arrang:e- 
ments, convenience or advantage of the Borough." 
Held, to be fatal to the preceedings. 

No. 2, January Sessions, 191 7. 

Exceptions to report of Viewers. 

Jno. A, Hoob/r for exceptions. 
C. W, A, Roc how, contra. 

March loth, 1918. Ross, J. — Seven ex- 
ceptions were filed to the report of the 
viewers. The fifth and sixth exceptions are 
fatal to the report. They are as follows: 

"5. The survivors of the Township 
were not given notice as provided by law.'** 

"6 The road was not laid out with ref- 
erence to the plot of Hallam borough, or to 
the general arrangements, convenience or 
advantage of the Borough." 

An inspection of the petition for the ap- 
pointment of viewers shows that it was pre- 
sented to the Court and viewers were 
appointed, March 26th, 191 7. 



that act is fatal, has been settled by this 
Courts in the case of Road in Paradise 
Township, 19 York Legal Record, 121, 
and by other courts: See Road in Clarion 
Borough and Clarion Township, 17 Dist. 
Rep. 853; Franklin Township Road, 22 
Dist. Rep. 431. 

In regard to the 6th exception, the Act of 
May I4th^ 191 5, entitled "An Act providing 
a system of government for boroughs, and 
revising, amending and consolidating the 
law relating to Boroughs,'* Chapter VI, 
Artitle VI, Section 2, P. L. 347, provides, 
that "Every jury appointed to view, lay out 
* * * any road, or part of a road in 
any borough, • ♦ • • ♦ shall have 
reference to the town plot and to the general 
arrangement, convenience, and advantage of 
the borough, and shall set forth the facts 
fully in their report.'* This requirement 
has been totally neglected in the report. 

Even the plot or draft attached to the 
report gives no adequate description of the 
borough lines. 

Those two unexplained and undenied de- 
linquencies in the report and the proceedings 
of the viewers, render the proceedings so 
defective that we must sustain the fifth and 
The report shows that the viewers met, (sixth exceptions filed to the report. 
were sworn and proceeded to the discharge 1 The report and proceedings of the viewers 
of their duties on the 6th day of April, I in this case are set aside, at the costs of the 
191 7, at the time and place which had been I petitioners. 

designated in notices which were served ■ • ■ 

upon the road Supervisors of Hellam Automobiles — Collision at Street Cross- 
Township on the 28th day of March, 191 7. ing—Rinht of If^ay— Negligence,— It has 



Two of the Supervisors of Hellam Town- 
ship have joined in the exceptions, and say 
that no notice was given by the parties who 
made application to the Court for the ap- 
pointment of viewers to lay out the new 
road as is required by the Act of March 29, 
1905, P. L. 70, Sec. I. 

The Act referred to requires not only 



been laid down as a general rule that one 
reaching the intersection of a street first has 
the right of way, and in determining whether 
he can safely cross he need not anticipate a 
sudden violation of the law of the road by 
an approaching driver. This is in line with 
the doctrine repeatedly laid down by the 
Supreme Court, that a man is not required 



, ^ , . ^ , . L * .L . to guard agamst the unexpected negligence 

that such a notice must be given, but that a 1 r ^ ^u ^ u . • » ru ,* * .. *u * 

I , . , ' ^ \ ... J of another, but is at liberty to presume that 

copyof such written notice, properly attested, !, .l . n * c •* . ••u 

1 11 L ri J .1 '^ / /, ^ * the other party will act in conformitv with 



shall be filed among the records of the Court 



party 
the law and his duty, — especially where that 



1 • • / ^u ^^ II J ! *-»*^ law «iiu Ilia uuiv, ^dL/t\.iaiiY wiic^i^ i.ii«fc 

having cognizance of the matter, "and a .xi. • • 1 ui r 

r \ ^ 1 -.u .u • • X .u- party fails to give any signal capable of 

failure to comply with the provisions of this X - 1 ^ j • « *u \. u- •« 

^ ' ^ being understood as a warning that he in- 



ig understood as a warning 
tends to arrogate to himself the right of 



•The exception alleged that the supervisors of | way.— Morgan v. Duchy nski, (Berks C. P.) 
Aie township were not notified of the application . ^^ q L^^, j^ , 

for the appointment of viewers. I j j o 
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O. C. of 



Schuylkill Co. 



Egan's Estate 



Issue dev'tsavit vel non — Question of Fact — 
Jury Trial. 

The legal sufficiency of a writing alleged to be 
a will constitutes a question of fact which is suffi- 
cient to award an issue to be determined by jury. 

Petition for Issue. 

J. F, Whalen, O, E, Farquhar and D. J. 
Ferguson for Will. 

M, M, Burke, contra. 

January 21, 1918. Wilhelm, P. J. — 
Alary Egan died on the 29th day of 
May, 1910. Letters of administration were 
issued upon the application of Thomas C. 
Egan, her son, on the 5th day of June, 
1916, by the Register of Wills. 

On the 14th day of June, 1916, Thomas 
C. Egan presented to the register a paper 
purporting to be the last will and testament 
of Mary Eg&n, and asked that the letters of 
administration issued to him be revoked. 
The letters of administration were revoked, 
and the alleged will of Mary Egan probated 
by the register, and letters testamentary 
issued to Thomas C. Egan. 

The witnesses ta the will were Kathryn 
Gallagher and Mary V. Durkin. 

Subsequently an appeal was taken from 
the action of the register in admitting to 
probate the paper as the last will and testa- 
ment of Mary Egan. Testimony was taken 
in support and against the appeal, and it 
appears that Mary V. Durkin now alleges 
that her affidavit before the register as to the 
execution of the will by Mary Egan was 
untrue. She now asserts that Mary- Egan 
did not execute the will in her presence; 
that her signature as a witness to the will 
was written on the paper some days after 
Mary Egan was buried ; and that the first 
time she saw the paper was the day upon 
which she attached her signature thereto. 
She says that she signed the will as a wit- 
ness at the request of Kathryn Gallagher, 
the other witness, and that a short time 
after the will was probated, she had two 
talks with Kathryn Gallagher in which she 
expressed her desire to undo the wrong she 
had committed in signing the paper and in 
securing the probate. 



Kathryn Gallagher testifies that the will 
was written by her at the request of her 
mother ; the mother dictating the will and 
the witness writing as the mother dictated, 
and that the language in the will as set 
down were the words of her mother as 
dictated. The will was written between 
eleven and twelve o'clock on the night of 
May 20, 191 6; that the only persons present 
were Kathryn Gallagher, Mary V. Durkin 
and the testatrix, that the mother was suf- 
fering from a serious illness, and that the 
testatrix took the pen in her hand, and un- 
aided made the mark to her will and the 
will was then and there signed by the wit- 
nesses. 

Mary Egan was about sixty years of age 
at the time the will is alleged to have been 
executed. The day following the execution 
of the paper she was taken to a hospital and 
an operation performed upon her, and her 
death followed in about a week. 

The estate of Mary Egan amounts to 
about nine or ten thousand dollars. Thomas 
C. Egan is the chief beneficiary in the will, 
which is as follows : 

Shenandoah, May 29, 19 16. 

MARY EGAN'S LAST WILL 

I Mary Egan being of sound mind ^'ve 
devise and bequeath to my son Thomas C. 
Egan all my stocks, bonds, notes, mortgages 
and other papers of indebtedness together 
with my household furniture and my inter- 
ests in any thing whatever with the under- 
standing that my son Thomas C. Egan will 
provide a home for my daughter Kathryn 
Gallagher should she not enter into marriage. 
Thomas C. Egan my son, will pay to my 
daughter, Mary V. Durkin, after my de- 
cease the sum of Five Hundred Dollars. 
To my daughter Annie McHale, wife of 
Richard A. McHale will be given three 
Hundred Dollars provided in the will of 
my beloved husband. 

her 
Mary X Egan 
mark 
Witnesses: 

Kathryn Gallager, 
Mary V. Durkin." • 

On the night of the alleged execution fo 
the will, Thomas C. Egan, a student at 
Georgetown College, returned to Shenao^ 
doah, and was in the home of Mary Egan, 
and in bed at the time the will is said to 
have been executed. Thomas C. Egan, the 
principal beneficiary^ alleges that he did not 
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know that his mother had executed a will 
until after he had secured letters of admin- 
istration upon her estate, and the first 
knowledge of the will which he had was 
after his return from Pottsville in the even- 
ing of the day letters of administration were 
issued to him, when he was informed by 
Kathryn Gallagher that his mother had 
made a will and was directed to the place 
containing the will. 

If Mary V. Durken was not corroborated 
in her story, it is possible that it would be 
the duty of the court to refuse to grant an 
issue because it might be a dangerous prac- 
tice to strike down a w:ll when a subscribing 
witness attempts to nullify it by declaring 
that her testimony before the register was 
untrue. But in this case the self-discredited 
witness is corroborated by the testimony of 
other witnesses, one of whom, Annie Mc- 
Hale, states that she was in the home and 
room of her mother at the time that Kathryn 
Gallagher says the will was dictated, reduced 
to writing and executed ; and who positively 
states that Mary Egan, her mother, did not 
make a will during this night. 

The testimony of Annie McHale is cor- 
roborated by her husband, Richard A. 
McHale, who says that Annie McHale was 
at the house of Mary Egan at the time she 
describes and that he called at the house of 
Mary Egan at twelve o'clock for the pur- 
pose of accompanying his wife to their 
home. 

William J. Durkin, another witness, 
says he was at the house of Mary Egan on 
this night, having called there about eleven 
o'clock, and remained there about fifteen 
minutes and he saw Annie McHale in ihe 
room of Mary Egan during the time of his 
call. 

Mary V. Durkin is further corroborated 
by the appearance of the will itself. An 
examination of the paper may well raise a 
doubt as to whether the name of Mary V. 
Durkin was appended to the will at the time 
it was written, because the name of Mary 
V. Durkin appears to have been written 
with a different kind of ink from that used 
in the body of the will, the name of Mary 
Egan appended thereto, and the name of 
Kathryn Gallagher, the other witness. 

This peculiarity in the will as well as the 
fact that the existence of the will was not 
known by Thomas C. Egan for sixteen 
days after its alleged execution, although he 
was an inmate of the house of Mary Egan 
during all of the time between its execution 



and production of the will, are facts which 
bear upon the credibility of Kathryn Gal- 
lagher, notwithstanding her explanation of 
this circumstance. 

It is unnecessary to discuss all of the tes- 
timony, because we think we have pointed 
out sufficient testimony which justifies us in 
submitting this case to a jury. And if a 
jury should find a verdict against the will, 
the court would not feel constrained, under 
the testimony, to set aside that verdict. 

The contestant's evidence alone seems to 
make this a case for a jury. The propon- 
ent's evidence does not meet, answer and 
overthrow the contestant's case so as to 
leave a one-sided issue. 

Considering the whole evidence, we can- 
not say that a jury would not be justified in 
finding a verdict against the will. There 
are questions of fact here to be decided, and 
that is clearly within the province of a jury, 
therefore, an issue should be awarded. 

The legal sufficienc7 of the writing is in 
dispute, and the testimony against the execu- 
tion of the will is sufficient to carry it to the 
proper tribunal, and the function lies in the 
hands of a jury. 

An issue devisavit vel non is granted, and 
counsel is ordered to prepare a paper in the 
nature of a precept for an issue to the Court 
of Common Pleas for trial of the fact 
whether or not the paper probated as the 
last will and testament of Mary Egan was 
executed by the said Mary Egan. 
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OYER AND TERMINER 



O. & T. of 



Allegheny Co. 



Com. V. Ramsey. 



Rape — Information — Indictment— Variance 
as to Crime and Name. 

Motions to quash the indictment and in arresf 
of judgment were refused where it was alleged 
that the information charged the common law 
crime of rape, while the indictment founded upon 
it charged the statutory crime of rape, and the 
information charged Albert Ramsey, while the 
indictment charged Berdett Ramsey, in that de- 
fendant was indicted and tried for the offense 
actually committed, and the only place where the 
name Albert really appeared was upon the en- 
dorsement which was no e sential part of the 
record, the name Albert in the indictment proper 
having been scratched out and Berdett substituted 
presumably before the administration of the oath. 

The fact that in an information charging the 
defendant with the crime of rape, the additional 
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and mistaken allegations of force and that the 
carnal knowledge was against the will of the 
13-year-old girl did not any the less make it the 
crime of statutory rape. The particular kind of 
rape committed by defendant would necessarily 
depend upon the proof adduced. 

Motion for arrest of judgment. 

R, H. Jackson^ District Attorney, for 
Commonwealth. . 

Edward G, Coll for defendant. 

November 14, 1917. Reid, J.— Defend- 
ant was convicted of statutory rape upon 
the iJerson of Pearl Adair, at the time of 
the trial aged about 13 years — and, accord- 
ing to the evidence, between 1 1 and 12 years 
oi age when defendant first began his crim- 
inal relations with the girl. 

Before going to trial defendant moved to 
quash the indictment on two grounds: 

( 1 ) That the informat'on charged the 
common-law crime of rape, while the in- 
dictment found upon it charges the statutory 
crime of rape. 

(2) That the information charges Al- 
bert Ramsey, while the indictment charges 
Berdett Ramsey. 

This motion was refused and defendant, 
under the name of Berdett Ramsey, pleaded 
and went to trial. 

If defendant were indicted for a mure 
serious grade of offense than that charged in 
the information, he might well complain, 
but he was indicted and tried for the offense 
actually committed — statutory rape. 

The inexperience of the magistrate, who 
mistakenly charged common-law rape, and 
the lack of knowledge of the father who 
made the information, thus embodying some 
erroneous statements, should not be per- 
mitted to prevent judgment against a de- 
fendant properly indicted upon the facts. 

Especially is this tru€ where, as here, the 
transcript of the magistrate shows that in 
the presence of the defendant, the witnesses 
for the Commonwealth, including the child 
in question, were sworn, and their evidence 
necessarily disclosed the details of the actual 
charge against the defendant, as being stat- 
utory and not common-law rape. 

The information charged the defendant 
with the crime of rape committed upon the 
body of Pearl Adair^ and charges the feloni- 
ous carnal knowledge of the body of the 
child. The additional and mistaken allega- 
tions of force, and that such knowledge was 
against the will of Pearl Adair, did not any 



the less make it the crime of rape — statutory 
rape— and the particular kind of rape com- 
mitted by defendant would necessarily 
depend upon the proof addticed. 

In Commonwealth v. Dingman, 26 Supr. 
Ct., at p. 619, the question of the insuffici- 
ency of the information to support the in- 
dictment was raised. The opinion of the 
Appellate Cou't, Porter, J., thus states the 
principle: "The only question to be de- 
termined is whether the written accusation 
* * * sufficiently informed the defend- 
ant that he might be put on trial for the 
crime charged in the indictment. It is not 
necessary that an information shall charge 
the crime with the same detail and technical 
accuracy required in an indictment; if the 
essential elements of the offense be set forth 
in terms of common parlance, the informa- 
tion will be held sufficient.*' 

The remaining ground is of no greater 
merit. An examination of the caption of 
the information shows that the defendant 
as Berdett Ramsey was charged with the 
offense — the name "Berdett" having been 
written by the magistrate over the name 
"Albert** presumably before the administra- 
tion of the oath. The transcript of the 
magistrate's docket shows that the defend- 
ant's name was properly entered as Berdett 
Ramsey, without any erasure or change, and 
the recognizance of prosecutor, appended, 
shows the same name, as does also the entry 
following the caption^ "names, residences 
and occupation of the defendant, bail and 
witnesses." 

The only place in which the name Albert 
Ramsey really appears is upon the endorse- 
ment of the document. This endorsement, 
which is no essential part of the record, 
evidently misled the counsel for defendant. 

The defendant, as Berdett Ramsey, was 
identified by the witnesses, including Pearl 
Adair, as the person charged with the 
offense. He, as Berdett Ramsey, went upon 
the stand and identified himself as living at 
Adair*s, knowing and associating with Pearl 
Adair, giving her gifts, accompanying her to 
theaters and nickelodeons, as alleged by the 
prosecutor. There was no question at the 
trial about identity, and^ as already stated, 
the information being really against Berdett 
Ramsey, there is no occasion for further 
discussion. 

The motion for arrest of judgment is 
refused and the defendant is directed to 
appear for sentence at such time as the 
District Attorney shall require. 
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ACCEPTANCE. 

NON, OF GOODS 55-56. 
OF OFFER. 50-52. 

ACCORD AND SATISFACTION. 146. 

1* To a statement filed by the liquidator of a de> 
runct live stock insurance company, averring indebt- 
edness by reason of assessments on policy holders for 
unpaid losses and expenses, defendant filed an affi- 
davit of defense averring agreement on the part of 
the plaintiff to accept $111.78 in full satisfaction of 
all claims and the pa3^ment of the same by check. 
Held, to be a sufficient defense. — OWciV v. Hein- 
inger 62. 

ACTS OF ASSEMBLY. 

1794. April 2. 3 Smith's L. 177 299 

1814. March 22. 6 Smith's U 182 150 

1833. April 8, P. L. 313. Sec. 12 84 

1834. February 24. P. L. 75 69 

1834. April 15. P. L. 556. Sec. 104 19 

1843. April 14. P. L. 333. Sec. 71 17 

1859. April 6, P. L.. 387 110 

1860. February 17. P. L. 61 276 

1860. March 31. P. L. 382 28-29 

1863. July 18. P. L. (1864) 1 102 59 

1864. April 27. P. L. 641 222 

1874, April 22. P. L. 108 58 

1874. April 29. P. L. 73 59 

1876. March 14, P. L. 7 145 

1879. April P. L. 194, 150 

1887. May 23, P. L. 158 (Witnesses) 252-253 

1889. P. L. 157. (1899. referred to) 69a 



1893. June 10. P. L. 415 273 

1899. April 28. P. L. 157 69a 

1901. June 4. P. L. 431. Sec. 10 172 

1901, June 4. P. L. 364 179-302 

1901. June 4. P. L. 364 .179, 302 

1901. June 4. P. L. 404, Sec. 33. 14 

1901. June 4. P. L. 364. Sec. 1 1 187 

1901, June 4. P. L. 364 87, 178, 302 

1901. July 2. P. L. 608. 149-151 

1903. March 19. P. L. 42 179 

1903. March 19. P. L. 42 302 

1903, April 16. P. L. 212.... 273 

1905. April 20. P. L. 239 147 

1907. May 28. P. L. 262 30 

1909. April 20. P. L. 239 147 

1911. May 18. P. L. 309 292 

191 1. June 9. P. L. 756 337 

1913. May 9. P. L. 192 164-167 

1913. July 26. P. L. 1374 49 

1913. Juno 26. P. L. 1408. Sec. 29 26-27 

1913. June 27. P. L. 582 175-178 

1915. April 9. P. L. 80. Sec. 60. 18 

1915. April 21. P. L. 146. Sec. 9 117 

1915, May 14. P. L. 312 31-32 

1915. May 13, P. L. 286 333-335 

1915. May 14, P. L. 483, (Practice Act) 9, 227, 
229, 233, 239, 240, 241-244, 246, 247, 256, 
258, 262a, 335. 

1915. June. P. L. 736, (Employer's liability) 250, 
332, 333-334, 337, 338, 339, 340. 

1915, August 9. P. L. 72 295 
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1917, June 7. P. L. 447. (Fiduciaries) Section 
12 173,300 

1917, June 17. P. L. 471. Sec. 12 300 

1917. July 1 1. P. L. 832 300 

ADMINISTRATION. 

NOTICE OF, 210t 
LETTERS OF. 271. 

ADMISSION. 60a 

AFFIDAVIT OF DEFENSE. 1, 38, 50, 118- 
119, 181, 188, 226-229, 243, 248. 

2. In a suit against defendant as accomodation 
endorser on a promissory note payable to plaintiff, 
an affidavit of defense is sufficient to prevent judg- 
ment which avers that the note was endorsed and 
delivered by defendant on a Sunday. — Dowd & Co, 
V. Goodman 177. 

3. A note, bond or contract although executed on 
a Sunday, is nevertheless valid if delivered on a 
week day. — lb. 

4. Plaintiff's decedent deposited six hundred dol- 
lars payable to the order of himself or another (de- 
fendant), and received therefoi' a certificate of de- 
posit. This certificate contained a proviso that the 
money belongs to the payees jointly, it being under- 
stood that either may withdraw on his or her indi- 
vidual order during their joint lives, and that any 
()alance remaining upon the death of either shall 
belong to the survivor. After the death of the tes- 
tator defendant presented the certificate to the bank 
and drew the entire amount, with interest. Plaintiff 
having brought suit therefor, the affidavit of defense 
set forth that the certificate of deposit was to be 
the absolute property of the defendant, subject to 
the condition that defendant would pay decedent's 
funeral expenses, and retain the balance as pay- 
ment for the support and maintenance of the de- 
cedent. Held, that a motion for judgment for want 
of a sufficient affidavit of defense must be overruled. 
— Waltriclfs Executor v. H oc1(ensmiih. No. 2. 185. 

5. The plaintitf's statement assuming that, as the 
money represented by the certificate of deposit was 
not drawn in decedent's lifetime it became part of 
his estate, the etfect of the qualifying clause 
resulted in a gift contingent on the death of the 
donor, and the affidavit of defense setting up a con- 
tract and a delivery of the money in decedent's life- 
time as a consideration, proof will be required by 
the plaintiff of the matters alleged in the statement. 
—lb. 

6. These conflicting theories and facts as stated 
by the pleadings, render it impossible for a Judge 
to decide from the pleadings alone. — lb. 



AGENCY, 60, 88, 141. 

ALIMONY. 92-94. 

ALLEGATA AND PROBATA, 193. 

ALTERATION OF INSTRUMENT. 270. 

AMENDMENT. 149, 236-237, 262a. 

APPEAL, 

TOWNSHIP AUDTTORS, 19. 

JUSTICE OF THE PEACX, 152. 

SUMMARY CONVICTION, ^99. 

workmen's COMPENSATION BOARD, 329, 336^ 

RIGHT TO. 111. 

DELAYED. PERMITTED. 

7. Defendant, within six days after judgment 
had been rendered against him, appeared before the 
Alderman with his bondsman, and asked for an 
appeal, tendering the costs of the transcript, and 
offering a bond for the debt, interest and costs. 
The Alderman refused to grant an appeal unless 
the costs already accrued were paid. Subaequendy 
defendant again appeared at the Alderman's office, 
but the latter was absent because of sickness, mad 
the twenty days expired without an appeal being 
taken. Held, on a petition for a mandamus, that 
the petition must be granted. — Emig V. Kepstone 
Wire Cloth Company, 139- 

LATCHES IN TAKING. 

8. Where a defendant in a suit before a justice 
of the peace fails to take an appeal within twenty 
days, and depositions show that he had notice of 
the case on the return day of the summons and 
made no effort to appeal until after execution is- 
sued, he is guilty of laches and an appeal nunc pro 
tunc will be refused. — Live Stocif Ins. Co. v. Pat- 
terson, 103. 

NOT GOVERNED BY PRACTICE ACT. 

9. An appeal from the judgment of a justice 
of the peace is not an action ''brought in a Court 
of Common Pleas," within the intent and meaning 
of Sec. 1, of the "practice act" of 1915 P. L. 483. 
The procedure therein provided does not apply to 
such appeals. — Miller v. 5a((er/ep, 121. 

APPEARANCE. 

BY ATTORNEY. 17. 
CONDITIONAL. 111. 
DE BENE ESSE. 

10. Rule 4 provides than an appearance de bene 
esse shall become general unless within ten dajrs 
after the return of the writ the party entering the 
appearance shall file exceptions to said writ or to 
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ihe manner of service thereof. — Leonard v. Atlas 
Nitrate Products Co., Inc., 124. 

11- Service of a writ regular on its face cannot 
be contradicted and set aside merely by the unsup- 
ported affidavit of the party upon whom the service 
was made. — lb. 

12. In jurisdictions where appearances de bene 
esse are abolished by rule of court, the defendant 
cannot, without a general appearance, be heard to 
object to the cause of action stated; but may ap- 
pear specially to challenge a jurisdictional fact, by 
deposition or proof dehors the record. — Macan V. 
Scandinavia Belting Co^ 129. 

13. Bail demanded by the plaintiff in foreign 
attachment will not be reduced upon a motion to 
quash. That question can not only be considered 
upon a rule to show cause why bail should not be 
reduced. — lb. 

APPRAISEMENT. 70-73. 



ASSETS. 59a. 
ASSIGNEES, 223-225.^ 

ASSIGNMENT. 

14. Where a defendant when he gave judgment 
for a pre-existing debt, falsely stated to the plaintiff 
that he had given no prior judgments, this does not 
constitute such fraud or deceit in contemplation of 
Section 33 of the Act of June 4, 1901, P. L. 404, 
as will permit the plaintiff to issue execution on his 
judgment after having received and duly released 
for, a dividend from the assigned estate of the de- 
fendant who was a farmer. — Minnich v. Hagen, 195. 

15. As to farmers the Insolvency Act of June 4, 
1901, is not suspended by the Federal Bankrupt 
Act of July 1, 1898. but is in force.— /!>. 

16. A falsehood or deceit can only be taken 
cognizance of by the courts where it has induced 
some one to do some act to his own injury. — lb. 

ASSOCIATION, OFFICER OF, 37. 

ATTACHMENT, 94. 

ATTACHMENT, DISTRIBUTION OF PRO- 
CEEDS OF. 86. 

ATTACHMENT OF ROAD SUPERVISORS. 
275-279. 

ATTORNEY-AT-LAW. 

FXES AND COMPENSATION. 89a, 222. 
APPEARANCE BY 

17. An appearance by an Attorney- at- Law is 
presumed lo be authorized, and the burden is on the 



party attacking his authority to apply for a rule to 
show cause why he should not be required to file his 
warrant under Section 71, of the Act of April 14. 
1834. P. L. 333. — Daron v. Prudential Insurance 
Co. of America et. al., 74. 

18. An attachment execution is civil process 
within Section 60. of the Act of April 9. 1915. P. 
L. 80. which provides that **no civil process shall is- 
sue or be enforced against any person mustered into 
the service of this Commonwealth or of the United 
States during so much of the term as he shall been 
engaged in active service under orders, nor thirty 
days after he shall have been relieved therefrom." 
and cannot issue while the defendant is in active 
service, although service of the writ be made on the 
garnishee only for the purposes of acquiring a lien 
and no etfort be made to serve the defendant per- 
sonally. — lb. 

AUDITORS, 

PRACTICE BEFORE. 75-76. 
APPEAL FROM REPORT OF. 303. 
TOWNSHIP. 

19. An appeal from township auditors* settle- 
ment of the township treasurer's account will be 
stricken otf where no recognizance was filed within 
thirty days from the time of the settlement, as re- 
quired by Sec. 104 of the Act of 15 April. 1834. 
P. L. 5^.— Bailers Appeal, 144. 

AUTHORITY. 

OFFICER OF CORPORATION. 60. 
PRESUMED. 17. 
RIGHT TO DELEGATE. 31. 
SCHOOL DIRECTORS. 293. 
WANT OF, 188. 

BAIL. IN FOREIGN ATTACHMENT. 13. 
BAILMENT. 287-289. 

20. Where one obtains possession of a chattel 
upon a written contract in which he declares that he 
has rented the chattel, that he is to pay a certain 
amount, in instalments, as rental and when paid the 
article shall become his property, but until the rent- 
al is paid no title is to be acquired by or vested in 
him, the contract is one of bailment and not a con- 
ditional sale. The absence of an express covenant 
to return a chattel at the end of the term does not 
turn a bailment into a conditional sale. — Hughes v. 
Murphy, 173. 

21. Where the bailee of a chattel replaces a part 
of it. such a new part does not become the property 
of the bailor and may be sold upon execution 
against the bailee. — lb. 
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22. There can Ji>e no judgment excepting one on 
the verdict, unless a point for binding instructions is 
refused or reserved. — lb. 

23. Where an execution creditor levies upon a 
bailed chaHel and disputes the title of the bailor, 
he cannot upon intet pleader recover upon a con- 
tingent interest of bailee. — lb. 

BANKS, 266-269. 

BANKRUPTCY. 15. 

BANKRUPT LEGATEE. 322. 

BENEFICIAL ASSOCIATION, 133-134. 

BENFICIAL OWNERSHIP. 129. 

BEQUEST. 321-322. 

BOARD OF GAME COMMISSIONERS. 117. 

BOND. 

FOR MUNICIPAL IMPROVEMENTS. 179. 
DEATH OF SURE/nES. 

24. To settle a controversy between a steam 
railroad company and a trolley company, concern- 
ing grade crossings, the latter gave a bond to cover 
all damages thct might accrue at said crossings by 
reason of the negligence of itself, its officers, agents 
or employees. Subsequently there was a change of 
sureties, and when the second set of sureties were all 
dead, the plaintitf railroad company petitioned for 
a new bond. Held, that the petition must be 
granted. — Baltimore and Hartisburg Railroad Co. v. 
Hanover and McSherrjf sloven Street Raili»a}f Co., 
145. 

25. Tliere being no past or present claim during 
the life of the sureties, nor any credit which could 
have been obtained because of their names on the 
bond, it is plain that no liability under the bond 
now exists for which the sureties could be held 
liable. — lb. 

26. The Public Service act of June 26. 1913. P. 
L. 1408. provides that ''nothing in this act contained 
shall in any way abridge or alter the existing 
rights of actions or remedies in equity or under the 
common or statutory law of the Comnmonwealth." — 
lb. 

27. The decree providing for a bond isssued out 
of a Court of Equity on August 30, 1893, and has 
been in force ever since. It is such a condition as 
the legislature apprehended when it passed the sec- 
tion (29) above referred to. — lb. 

BOROUGHS, 

PLOT. ROADS, 274a. 



MEMBERS OF COUNQL. 

28. The act of March 31. 1860. P. L. 382. does 
not confine the interest of a member of town council 
to a money or pecuniary interest coming directly 
to the member of the corporation. — Com, ex rel. 
BroTPn V. Pfeil el o/.. 89. 

29. Members of Council who are also members 
of a fire company violate the Act of Assembly if 
they enter into a contract between the borough and 
such fire company and will be ousted from their 
office of Council. — lb. 

30. A member of council who is secretary of 
the fire company comes clearly within the provis- 
ions of the Act of May 28. 1907. P. L. 262— lb. 

POLICE. REMOVAL. 

31. A borough council has exclusive audK>nty 
under the Borough Act of May 14. 1915. P. L. 
312, to summarily remove a policeman from office 
for proper cause, and may. by ordinance, delegate 
to the chief of police the right to exercise that au- 
thority subject to the supervisory control of the 
council. — Pfahler v. Borough of Dunmore, 87. 

32. Tliat authority is not abridged by the clause 
in the Act of 1915 giving the burgess certain con- 
trol of the police with the power to suspend a po- 
liceman pending the action of the council. — lb. 

PERMIT, OR LICENSE. 

33. The Borough of Norristown enacted an or- 
dinance, requiring **each person, partnership, asso- 
ciation or corporation, engaged in the buying and 
selling of junk, rubber, rags. rope, scrap iron, brass, 
lead, copper or other metal, commonly known as 
junk dealers, to pay an annual license fee of Ten 
Dollars." The defendant was convicted before a 
Justice of the Peace of engaging in the business of 
junk dealer in said Borough without first obtaining 
a license permit. The justice imposed a penalty 
of ten dollars. Upon certiorari. Held, that the 
proceedings must be affirmed. — Borough of N orris- 
toJ»n V. Puelo, 99. 

34. The supervision over junk dealers falls with- 
in the police power of the State because this power 
embraces all manner of wholesome and reasonable 
laws, statutes and ordinances, not repugnant to the 
Constitution, which the Legislature may judge to be 
for the good and welfare of the Commonwealth 
and of the objects of the same. The States has the 
inherent right to protect health, life and limb, 
individual liberty of action, private property and 
the legitimate use thereof and to provide generally 
for the safety and welfare of its people. — lb. 

PAVING LIEN. 

35. A notice to curb and pave sidewalks of a 
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borough, served before the sidewalk is brought 
from the natural to the established grade, is not 
sufiicient to sustain a lien for curbing and paving 
after the borough does the grading. To charge the 
property owner it is necessary to serve a notice after 
the borough brings the sidewalk to grade. — Lands- 
doTpne Borough v. BurdsalU 64. 

36. The credibility of oral testimony is for the 
jury, but where the verdict shows thnt the jury found 
against uncontradicted evidence for which there 
was no reason to warrant its disbelief, a new trial 
will be granted. — Ih. 

BURDEN OF PROOF. 329, 336. 

BY-LAWS. 

37. Where the by-laws of an association pro- 
vide that action against any member for conduct 
detrimental to the purposes of its organization shall 
be based upon a charge in writing signed by the 
person or persons making the same, and specify- 
ing offence alleged to have been conunittted, the 
ascociation has no power, in the absence of such 
ipecific charge, to declare a vacancy in an ofiice 
for the obvious purpose of ousting the incumbent 
cs a psnalty for such misconduct. — Evans v. Scran- 
ion Protective Association et. al., 117. 

CAPIAS AND RESPONDENDUM, 251-252. 
CERTIFICATE OF DEPOSIT, 4. 

JOINT PAYEES. 

38. Plaintiff's decedent deposited six hundred 
dollars payable to the order of himself or another 
(defendant), and received therefor a certificate of 
deposit. This certificate contained a proviso that 
the money belongs to the payees jointly, it being 
understood that either may withdraw on his or her 
individual order during their joint lives, and that 
any balance remaining upon the death of either 
shall belong to the survivor. After the death of 
the testator defendant presented the certificate to the 
bank and drew the entire amount with interest. 
Plaintiff brought suit, and the affidavit of defense 
alleged that the statement did not disclose a suffi- 
cient cause of action, averring survivorship and 
consequent title to the fund in question. Held, 
that a motion for judgment for plaintiff must be re- 
fused. — iVoliricl(*s Executor v. Hockensmith, 115. 

39. The language used in qualifying the general 
certificate of deposit implies an understanding or 
agreement between the parties at the time the money 
was deposited. In the absence of any explanation 
of this agreement, judgment cannot be entered upon 
the proceedings. — lb. 



CERTIORARI, 33, 153. 

40. The hearing of the suit before an alderman 
was continued from July 19 to July 23. On July 
21 a certiorari was issued and served on the 
alderman July 24. Held, that proceedings under 
the certiorari must be dismissed. — Perago v. Yorl( 
Railipays Co.t 84. 

41. It is impossible for the court to determine 
what the judgment of the alderman would have been 
if he had been allowed to proceed. — lb. 

CHARGE ON LAND. 308-311. 

CHARITABLE USE, DEVISE TO, 84. 

CHARITY, PUBLIC, 30Z 

CHATTEL MORTGAGE. 

42. Where the maker of a promissory note gives 
as collateral security a bill of sale for two automo- 
biles which are leased back to him and remain 
in his possession, the transaction is in effect a chat- 
tel mortgage without possession and void against 
creditors of the motgagor. — R^der v. Jenl^ns, 160. 

CHIEF BURGESS, 31. 

CHILD. 

CONTRIBUTORY NEGLIGENCE OF, 198. 
CUSTODY OF, 211-214. 
MAINTENANCE OF, 215-221. 
PRESUMPTION OF CAPABILITY, 198. 
SERVICES OF. 217, 22a 

CHILD LABOR ACT, 333-335. 
CIVIL PROCESS. ia 
COLLATERAL SECURITY, 4Z 

PROTECTION OF PLEDGE. 

43. Plaintiff was the holder of two notes against 
defendant, as collateral security for which it held 
t>\'o mortgages against a third party, of which de- 
fendant was the legal owner, and which mortgages, 
by reason of the depreciation of the land which 
they covered, were worthless. Defendant offered 
evidence to show a notice to plaintiff by him, to 
foreclose the mortgages, and claimed a loss, by rea- 
son of failure to make such foreclosures, in excess 
of the amount due on the notes. The jury found 
for the defendant. On a motion for judgment for 
plaintiff n. o. v.. Held, that the judgment must be 
refused.— Cifp Dank v. Rieker, 189. 

44. The disputed questions of fact (1) whether 
notice to foreclose had actually been given; (2) 
whether or not the plainttiff had afterwards been 
guilty of culpable negligence in not foreclosing; 
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(3) whether plaintiff's negligence was the direct 
cause of any loss to the defendant — were all nec- 
essarily left to the jury to decide upon the conflicting 
evidence on those subjects. — lb. 

45. The Court instructed the jury "if the jury find 
that plaintiff (after notice to foreclose) was guilty 
of supine negligence in not doing so. and this 
negligence caused a loss to the defendant, plain- 
tiff would be liable to him for such loss/* Held, 
not to be error. — lb. 

46. An instruction that the bank could not be 
held liable under any and all circumstances for 
failure to foreclose these mortagges, but would be 
held only to the exercise of such care of the col- 
lateral as a man of ordinary prudence would give 
to important affairs of his own, was as favorable 
to the plaintiff as the rules of law would permit. — lb. 

COMPETITION, UNFAIR, 136-139. 

CONDITIONAL DEVISE. 308-309. 

CONDITIONAL SALE, 20. 

CONSIDERATION. WANT OF. 14Z 

CONSTITUTION. 

ARTICLE 3, SECTION 3. 117. 
ARTICLE 16. SECTION 5, 58. 

CONTEMPT, ATTACHMENT FOR. 94. 
CONTRACT. 77, 81, 88-89, 230, 293. 

IMPLIED, 82. 
PROHIBITED, 28-30. 
EXTENSION OF TERM OF. 

47. Where the subject matter of a suit between 
a borough and a light company is a contract where- 
in it is provided that **it is mutually agreed by 
and between the parties hereto, for themselves 
and their and each of their successors and assigns 
that this contract shall go into effect on the thir- 
tieth day of January. A. D. one thousand nine 
hundred and eleven and shall expire on the thir- 
tieth day of January, A. D. one thousand nine 
hundred anl sixteen: provided, however, that the 
borough may at its opinion renew this contract for 
another period of five years from the thirtieth 
day of January, A. D. one thousand nine hundred 
and sixteen, under the terms and conditions 
hereof." Held, the word "renew" as used in the 
contract should be construed to mean. **to continue," 
or "extend." — Borough of Sunbur}^ v. Norihumber- 
land County Cas and Electric Compan}^, 111. 

48. Where the borough elects to exercise its op- 
tion to renew, no additional contract or writing is 



necessary to continue in force the provisions of said 
contract. — lb. 

49. In such a case the jurisdiction of the Equity 
Court is not ousted by the Public Service Act of 
July 26. 1913. P. L. 1374.— /fc. 

OFFER AND ACCEPTANCE. 

50. Plaintiff offered to furnish and erect for de- 
fendant certain covering material. Defendant 
agreed to accept said offer if plaintiff would give 
bond for the proper completion of the work on 
time. Plaintiff consented to give the bond if de- 
fendant would pay the cost thereof. To this de- 
fendant replied that it would pay half the cod. 
Not having received an answer in five days, de- 
fendant placed its order elsewhere. Plaintiff then 
brought suit to recover the profits it would have 
made on the contract. The affidavit of defense de- 
nied libility. o%ving to the plaintiff's unreasonable 
delay in answering defendant's last offer. Held, 
that a motion for judgment for want of a sufficient 
affidavit of defense must be denied. — American In- 
uilaiion Co. v. Lindemuih Engineering Co., 178. 

51. The general rule of law in Pennsylvania b 
that a contract is concluded at the time of die mail- 
ing of the acceptance of an offer, and not at the time 

of its receipt by the party addressed. — lb. 

52. If the offer itself fixes a time within which 
it must be accepted, the acceptance thereof must be 
made within the period specified. If no such time 
is fixed, as in this case, the acceptance must never- 
theless be mailed within a reasonable time after the 
receipt of the offer or it will lapse. — lb. 

53. What is a reasonable time in any case depends 
upon the location of the parties, the nature of the 
transaction, the usages of the trade or business in 
which the parties are engaged, and also upon the 
previous rules of conduct between the parties them- 
selves in the matters in controversy, and it is a ques- 
tion for the jury. — lb. 

54. The statement must show clearly what itteu 
of damages or profits are claimed, and the defendant 
cannot be expected to deny in detail these matters 
connected with plaintiff's business of which it can 
have no personal knowledge. — lb. 

PURCHASE BY carload OR POUND. 

55. Defendant agreed to purchase all the **Ohio 
warehouse leaves" plaintiff had in slock. Plaintiff 
shipper three carloads, one of which defendant re- 
fused to receive, because it contained also some 
other tobacco. On the trial of the case the Court 
below charged that "the defendant was not obliged 
to receive and pay for a car containing tobacco other 
than" that purchased. Held, to have been error.— 
Hoffman Leaf Tobacco Co.'s Appeal, 47. 
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56. Defendants did not buy by the carload, but 
by the pound, and could not refuse the whole carload 
because part of it did not come up to the standard. 

57. Defendant tendered a check for the tobacco 
accepted, but wrote thereon **in full to date/* Held, 
that whether the tender was sufficient to free the 
defendant from interest depended upon whether it 
was for all that was due. — lb. 

CONTRACTOR, LIABILITY OF EMPLOY- 
ER, 157. 

CONTRIBUTORY NEGLIGENCE. 190, 194, 
197, 331. 

CORPORATION, 

INSOLVENT, 88, 267-269. 

NON RESIDENT, SERVICE ON, 105-112. 
FOREIGN. 

58. The purchase, by a foreign corporation not 
registered in this State, of book accounts covering 
a number of transactions with different parties, the 
collection of which extended over a period of Sev- 
eral months, more or less permanent and in line 
of its corporate activities, the corporation at all times 
exercising complete control over the transactions 
ivithin the State through its designated agents within 
the State to carry on these corporate activities, is 
doing business within this State and is in violation 
of Article 16, section 5, of the Constitution of 
Pennsylvania and the Act of April 22. 1874. P. L. 
1 06. — Finance and Cuaranl^ Company^ v. IV est Au- 
burn Creamery^ Co., 19. 

LUBILTTY OF OFRCERS. 

59. The liabilities of officers and directors of a 
corporation, delinquent in the performance of their 
duties as such, must be determined in the mode pro- 
vided by the Act of July 18, 1863, P. L. (1864) 
1102. and April 29. 1874, P. L. 73.— Loux Cream- 
ery Co. V. Tice et al., 6. 

59a. They are not assets of the corporation so 
as to give a genera] receiver authority to enforce 
them through a proceeding in equity. — lb. 

STOCK SUBSCRIPTION. 

60. Where the representations made by an officer 
of a corporation to obtain a stock subscription are 
such as he may reasonably be presumed to have 
authority to make, they are admissible to show 
the fraud by which the subscription was procured. 
— Sanitary Casket Protector Co. v. Fisher, 88. 

60a. In an action by a corporation on a note ta- 
ken for a stock subscription, the defendant testified 
that the president of the corporation gave him in- 
formation showing that certain representations made 



by the secretary of the company in order to sell the 
stock were false. Held, admissible as an admission 
by the company. — lb. 

COSTS. ON APPEAL. 7. 

IMPOSED BY GRAND JURY. 

61. Defendant was acquitted of the larceny of a 
ne%vspaper. and one-half of the whole costs placed 
on the prosecutor. Held, that that portion of the 
verdict must be set aside. — Com. v. Rodgers, 28. 

62. The fact that a single newspaper may be of 
very small money value, was no sufficient ground 
upon which to ignore the true nature of the act 
of taking it or impose any part of the costs on the 
publishers. — lb. 

63. The prosecutor having had good grounds for 
its prosecution should not have been made liable for 
any portion of the costs. — lb. 

COUNCIL, MEMBER OF. 28-30. 

COUNSEL FEES. 92, 95-97, 222. 

COUNTER CLAIM, 227. 

COUNTY CONTROLLER. REPORT OF 

64. The annual report of the county controller 
made to the court of common pleas of the county, 
is to be made by the acting controller, and not by 
an ex-controller. — Controller's Report, 164. 

CREDITORS' BILL, 10^ 

CREDITORS' RIGHTS UNDER RECEIVER 
SHIP, 268. 

CRIMINAL LAW. 

FALSE PRETENSE. 

65. Where on the trial of a defendant charged 
with false pretense it is chown that the defendant 
falsely represented himself as the insurance adjuster 
for the company in which the prosecutor, who had 
sustained a fire loss, was insured, and thereupon the 
defendant obtained the signature of the prosecutor to 
a contract employing the defendant to advise and 
assirt in the insurance claim et a fee of ten per cent, 
pf the amount of the adjustment, the case is for the 
jury, notwithstanding that the defendant proposed to 
render service for his compensation. — Com. v. Ko- 
Eune, 201. 

66. It was a question for the jury whether the 
false pretense in obtaining the signature was suffi- 
cient to deceive an ordinary prudent man though the 
prosecutor signed without reading th^ instrument, 
which would have shown the falsity of the de- 
fendant's representations. — lb. 
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INDICTMENT. 

67. Motions to quash the indictment and in arrest 
of judgment were refused where it was alleged that 
the information charged the common law crime of 
rape, while the indictment founded upon it charged 
the statutory crime of rape, and the information 
charged Albert Ramsey, while the indictment charg- 
ed Bcrdett Ramsey, in that defendant was indicted 
and tried for the offense actually committed, and 
the only place where the name Albert really appear- 
ed was upon the endorsement which was no essential 
part of the record, the name Albert in ^e indictment 
proper having been scratched out and Berdett sub- 
stituted presumably before the administration of the 
oath. — Com. v. Ramse^t 207. 

68. The fact that in an information charging the 
defendant with the crime of rape, the additional 
and mistaken allegations of force and that the 
carnal knowledge was against the will of the 13- 
ycar-old girl did not any the less make it the crime 
of statutory rape. The particular kind of rape com- 
mitted by defendant would necessarily depend upon 
the proof adduced. — lb. 

CRUEL AND BARBAROUS TREATMENT. 
98. 

DAMAGES, 168, 230-23a 

DECEDENTS' ESTATES, 147, 210, 271, 300- 
301. 

SPECIFIC PERFORMANCE. 

69. The act of February 24, 1834, P. L. 75, 
provides for legal representatives of a decedent or 
the purchaser of real ettat; or other person interest- 
ed to have tpecific performance of a written con- 
tract. — CrenhoTPshi*s Estate, 167. 

69a. The act of 1889, P. L. 157, requires that 
notices shall be given the heirs when an application 
of this nature is made. — lb. 

69b. A bill for specific performance must show 
thr.t the decedent contracted in writing to sell or con- 
vey his real estate or that he authorized another 
to contract for him; that the decedent received part 
of the purchase money and that he had knowledge 
or iSe contract. — lb, 

widows' exemption. 

70. The f^ct that a second-hand automobile, 
which was appraised at $250, afterward sold for 
$300, is no evidence of undervaluation or collusion 
or wrongdoing on the part of the appraisers. — Lo- 
gan's Estate, 166. 

71. The appraisers first valued all of decedent's 
personal property, without knowing which the widow 
would elect to take, and then set aside to her the 



articles which she chose, at the appraised price. 
Heij>, to be a manifestly fair method of appraise- 
ment. — lb. 

72. The appraisers awarded to her a certificate 
of deposit and a judgment at their face value, with- 
out taking the interest into consideration. Held, 
that the interest, up to the time of the appraisement, 
must be accounted for as part of the estate. — lb. 

73. A refusal to permit the presence of interest- 
ed heirs at an appraisement is a fact to be taken 
into consideration when the fairness of the appraise- 
ment has been questioned. — lb. 

WITNESSES. 

74. Claimant testified to services rendered by 
herself and minor children to decedent during her 
lifetime Held, that her testimony should have been 
promptly rejected by the Auditor, as she was clearly 
incompetent. — Brocl(ley*s Estate, 78. 

75. Evidence objected to should ordinarily be 
admitted or rejected at once by the auditor, so that 
counsel offering it may know whether or not to of- 
fer other similar evidence, and objecting counsel 
whether or not to crocs-examine the witness. — lb. 

76. If objections to her testimony had been de- 
ferred until after the close of the testimony, or to 
the argument of the excfptions, which the claimant 
might not have been able to substitute other evidence 
for her own testimony, they could not then have been 
sustained to her prejudice. — lb. 

77. Testatrix's statements to several physicians 
that claimant should receive something for what she 
Had done were too indefinite to establish a contract- 
ual relation. — lb. 

78. The exceptions must be dismissed, because 
without the claimant's own testimony the evidence is 
clearly insufCcient to establish her right to re- 
cover anything more than what was awarded her 
by the auditor. — lb. 

79. Even admitting her testimony, as the Auditor 
did, his findings of fact, on which he based the 
rejection of this claim, are not so clearly errone- 
ous as to justify the Court in sustaining the excep- 
tions. — lb. 

SERVICES. 

80. Where a sitter lives with a brother under a 
promise thet he would give her a home, and 
while she is thus living with him he becomes ill. 
the sister is not entitled to compensation and a 
claim against the brcther's estate will not be sus- 
tained.— W^c/Zs* Estate, 1C5. 

81. In such case a statement by the brother thrt 
he wanted the sister to have something, is not sufici- 
snt to establish a contractual relation. — lb. 
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82. Where services are rendered there is an im- 
plied contract to pay for them, excepting in case 
of parent and child, or where a condition of fam- 
ily relationship is shown to have existed. — lb. 

83. Family relationship is such living together 
in a common abode, that services may reasonably 
be expected by the recipient to be gratuitous, and 
may also be considered by the giver to be without 
the expectation of compensation. — lb. 

REMAINDER. 

84. Where a married woman devised her real 
estate to her husband for life with remainder to 
charitable uses, and died without issue or known 
kindred, and the charitable uses failed, the hus- 
band took a fee simple estate and on his death it 
descended to his heirs. Section 12 of the Act of 
April 8, 1833, P. L. 313, prevented its escheat to 
the Commonwealth. — Huni^leyl'i Estate, 107. 

DECEIT, 16. 

DECLARATIONS, UNAUTHORIZED. 88. 

DETECTIVE LICENSE. 

85. Affirmative and convincing proof ought to b( 
furnished to the Court that the applicant for a de- 
tective license has the proper qualifications. — Roth'- 
Petition. 149. 

DELIVERY OF GOODS NOT SOLD, 55. 

DEMURRER, 102, 113, 236-237, 335. 

DEPOSIT, CERTIFICATE OF. 38. 

DEPOSITOR, 266-269. 

DESERTION AND NON MAINTENANCE. 

DEVISAVIT, VEL NON. 315. 

DEVISES, 308-314, 326. 

DISCRETION. 

OF GUARDIAN, 125-126. 

OF SCHOOL DIRECTORS, 291-292. 

DISTRIBUTION. 

PROCEEDS OF ATTACHMENT. 

86. On distribution of the proceeds of an at- 
lechment the amount of a protested note held by a 
bank on which the defendant in the attachment is 
endorser can not be set off against and deducted 
from the dividend allowable on a claim of the 
maker, who is insolvent, against the defendant, 
and awarded to the bank in full payment of the 
note A regular dividend should be allowed on 
the rxtc and credited on the full claim of the 



maker against the defendant. — Farmers' National 
Dank of Lititz v. Hertzler. 97. 



PROCEEDS OF MORTGAGE. 

87. The real estate of defendant was sold upon 
foreclosure of a mortgage, executed prior to the 
Act of June 4, 1901. P. L. 364. Claims for Town- 
ship, School and County taxes were filed with the 
Sheriff. TT\e Sheriff distributed the entire proceeds, 
which were less than the amount of mortgage to the 
plaintiff. Held, upon exceptions to the Sheriff's 
distribution, that the plaintiff's mortgage had priority 
in distribution of the fund. — Yost v. Yealfle, 135. 

PROCEEDS OF INSOLVENT CORPORATION. 

88. A, an ofBcer of C, the insolvent corporation, 
as an agent for B, sold and delivered to C a 
press and other material with the understanding 
that B was *'to carry" the machinery so sold until 
J was "convenient for C to pay for it." Subse- 
quently A, as an inducement for S and M to pur- 
chase stock in the corporation stated to them that 
the equipment of the plant was entirely free of debt. 
Before the auditor distributing the balance on the 
account of the receiver of C, B claimed the full 
purchase price and the auditor awarded him a div- 
idend thereon. On exceptions filed. Held, that in 
the absence of any testimony to show that A had 
been authorized to make such untrue declaration, 
that the exceptions must be dismissed. — Hardnetl 
Company v. Poultry Fancier Publishing Company, 

1169. 

89. A agreed to sell his stock in the C company 
to the company for a fixed sum, part to be paid in 
cash and the balance in installments, secured by 
judgment On receipt of the cash he sent the stock 
to the secretary of the company with instructions to 
hold the same until the judgment was secured. C 
refused to give the judgment and after some cor- 
respondence expressed its willingness, by its attor- 
ney, to declare the whole thing off but directed the 
secretary to hold on to the stock. Before the audi- 
tor, A claimed the balance of the purchase price. 
Held, that exceptions to the allowance of the claim 
mu.<t be dismissed. — lb. 

89a. E, as attorney, succeessfuUy resisted the 
payment of claims amounting to $1227.12. Held, 
that an allowance of $300 to him out of the fund 
for distribution, will be sustained. — lb. 

90. D advanced to the corporation $3,000 to pay 
for the stock of A, under an agreement that $3,000 
worth of ftock was to be transferred to him. By 
reason of the failure of the corporation, acting un- 
der his cdvice, to give the judgment desired by A, 
the rtcck was never delivered to the company, or 
any part to him. The auditor found that his partic- 
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ipation in the meetings of the corporation as presi- 
dent and director* and his failure to assert any claim 
for the money advanced until after the apppointment 
of the receiver, fixed his status as that of a stock- 
holder, and rejected the claim. Held, that excep-. 
tions to this finding must be dismissed. — lb, 

91. A presented a claim for money loaned to the 
corporation. As others had been induced to loan 
money to the corporation by reason of his state- 
ments that it was not indebted to him, the auditor 
rejected the claim. Held, that exceptions to his 
findings must be dismissed. — lb. 

DIVORCE. 

92. To a libel in divorce charging the wife with 
desertion and adultery, the respondent replied 
charging her husband with adultery, and demanding 
trial by jury. Subsequently she asked for alimony 
pendante Hie and counsel fee. Held, that an al- 
lowance will be made for counsel fee. — March v. 
MarcK 86. 

93. Under the circumstance appearing from the 
record, alimony at this time would be improper. — 
lb. 

94. After an interval of several months, the hus- 
band not having paid the counsel fee, an attach- 
ment for contempt was asked. Held, as no time 
for payment was fixed in the original order, the at- 
tachment must be denied; but a new order, requiring 
payment within thirty days, was made. — lb. 

95. Where the admitted and controverted facts 
make it incumbent for the respondent to justify her 
desertion by proving the facts set forth in her an- 
swer, she is entitled to an order compelling the li- 
bellant to contribute to the expense of the trial which 
his action has made incumbent upon the respondent. 
—Meizel V. MelzeL 113. 

96. The respondent denied the facts set forth in 
the libel, and asked for an allowance for counsel 
fees and expenses. Subsequently liberant asked 
leave to withdraw the suit. The facts showed that 
the husband had been ordered by the court of an- 
other county to pay respondent a weekly allowance; 
and that he had begun proceedings in divorce in 
still another county. Held, that the petition for al- 
lowance must be granted. — Anderson v. Anderson, 

26. * !f f 

97. The meandering of the libellant in his etfort 
to shift jurisdiction not having been explained, jus- 
tice requires that he shall pay the expenses in this 
court and those incurred by his wife in following 
him from another county so that she might vindi- 
cate herself from the charges he has placed on rec- 
ord against her. — lb. 

98. Cruel and barbarous treatment as a ground 



for divorce consists of such conduct in one of the 
married parties as to retoder further cohabitation 
dangerous of the physical safety of the other, or 
create in the other such reasonable apprehension 
of bodily harm as materially to interfere with the 
discharge of marital duties. — Huyett v. Hu^etU 102. 

99. Neglect by wife of household duties, indif- 
ference, bad temper, nagging, jealousy and refusal 
to hav^ sexual intercourse are not such indignities 
to the person of a husband as will entitle him to 
a divorce. — lb. 

100. Divorce is of statutory origin, and the libel 
should contain the language of the statute. — Troxell 
V. TroxelU 33. 

101. In an action by a wife for divorce, an alle- 
gation of personal indignities is insufficient without 
the allegation that these forced the libellant to 
withdraw from respondent's house and family. — lb. 

EMPLOYERS LIABILITY ACT, FEDERAU 
329. 

EQUITABLE OWNERSHIP. 129-131. 

EQUITY. 

JURISDICTION, 49, 130. 

REMEDY TO ESTABUSH TRUST, 273. 

FRAUD UPON CREDITORS. 

102. Plaintiff's bill alleged a collusive convey- 
ance of B's property to C, for the purpose of de- 
frauding B's creditors, and praying for a cancella- 
tion of the deeds, an injunction against conveying or 
encumbering the property and other relief. C de- 
murrred because plaintiff's claim had not been re- 
duced to judgment and because thiere was a remedy 
at law. Held, that the demurrrer must be dismissed. 
— Bank of Clen Rocl( v. Sheffer el. a/., 13. 

103. Defendant B being a non-resident, no per- 
sonal action could be successfully prosecuted against 
him in this jurisdiction and a proceeding in rem 
would be so inconvenient and slow as to make it 
an inadequate remedy as compared with a bill in 
equity. — lb. 

104. The equity court is itself the judge of 
whether the legal remedy is an adequate one, aitd 
where such action is circuitous and burdensome, and 
in any way uncertain, it will not prevent the court 
of equity from taking jurisdiction of the case. — lb. 

SERVICE. 

105. Plaintiff presented his petition, alleging 
that while the lands, tenements and hereditaments 
concerning which suit was brought are located in 
York County, the defendant corporation had no 
office or place of business in actual operation in 
said county; but averred that defendant's business 
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ofiices were in New York City, and that it had a 
place of business in Lancaster County, and further 
prayed that service might be made at those places. 
The petition was granted and service made, where- 
upon defendant moved to have it set aside. Held. 
that the motion must be granted. — Vandersloot v. 
Pcnns\fhania IVater & Pov>cr Co. No. 2., 157. 

106. The bill makes it plain that the defendant 
was lawfully incorporated under the laws of the 
State of Pennsylvania; if it has not properly or le- 
gally pursued its franchise as conveyed to it by the 
act of incorporation there exists some remedy at law; 
either by ejectment proceedings, or otherwise, ac- 
cording to the irtregular or illegal encroachment. — lb. 

107. It is quite plain from a perusal of the 
amended bill that the ultimate object of the plain- 
tiff is to have this Court make an order which in 
effect would be to change the purpose for which the 
dam was constructed, presumably in accordance 
with its corporate rights. — lb. 

108. As only a small portion of the dam is in 
this county the Court has no authority to direct ser- 
vice of process upon a non-resident — lb. 

109. Plaintiff below (appellee) presented his pe- 
tition, alleging that while the lands, tenements and 
hereditaments concerning which suit was brought 
are located in York County, the defendant cor- 
poration had no office or place of business in 
actual operation in said county; but averring that 
defendant's business offices were in New York 
City, and that it had a place of business in Lan- 
caster County, and further prayed that service 
might be made at those places. The petition was 
granted and a motion to set aside the service was 
subsequently denied. Held, to be error. — Penns\fl- 
vania IVaier and Power Co.*s. Appeal, 42. 

110. The Act of April 6. 1859, P. L. 387, does 
not apply to persons or property outside the juris- 
diction of the court. — lb. 

111. Having entered a conditional appearance, 
defendant had a right to appeal from the order re- 
fusing to set aside the service out of the county. — lb. 

112. The court fell into error by relying exclu- 
sively on the averments in the bill, and failing to 
take into account the controlling importance of the 
prayers for relief. — lb. 

NUISANCE. 

113. Plaintiff's bill set forth the proposed erec- 
tion of a public service garage by defendant, the 
injuries that would result therefrom to their respec- 
tive properties, and prayed for an injunction. De- 
fendant demurred, contending that no injunction 
could be issued in advance of the erection of the 
garage; that the question of whether or not it was 



a nuisance must first be determined by an action at 
law; and asked for a jury trial. Held, that the 
demurrer must be dismissed and the prayer for a 
jury trial denied. — NUcs el. al. v. Richie^, 94. 

114. 71\e allegations that the proposed garage, 
if it should be erected, would necessarily become a 
nuisance; that it would interfere with the safe and 
quiet use of plaintiff properties, and of the streets 
and sidewalks adjacent thereto; and that it would 
interfere with divine services in a nearby church, 
(one of the plaintiff's,) if fullly proven, entitle the 
plaintiffs to equitable relief, because of the inade- 
quacy of an action at law as a remedy for such in- 
juries. — lb. 

ESTOPPEL, 60a, 146, 160, 174. 

EVIDENCE. 60a, 77-78, 169-171, 182-186, 192, 
196. 

115. On a suit to recover balance owing by de- 
fendant on his purchase of plaintiff's interests in a 
certain company, where the amount of defendant's 
down payment is in dispute, and it is shown that 
defendant, in a letter written to R, whose inter- 
ests in the same company he had also purchased, 
admitted the down payment to be as alleged by 
plaintiff, an offer by defendant to prove that the 
letter was so written at plaintiff's instance in order 
to deceive R, is objectionable both on ground of 
immateriality and also as tending to introduce a col- 
lateral issue. — Allen v. Nichter, 77. 

116. That defendant at the time of his purchase 
borrowed money sufficient to make such down pay- 
ment as he alleged, is irrelevant, when plaintiff was 
neither a party nor privy to the transaction. — lb. 

EXECUTION. WRONGFUL SALE UNDER. 
1^. 

EXECUTOR. RIGHT OF ACTION IN. 263. 

EXEMPTION FROM TAXATION, 30Z 

EXISTING RIGHTS AND REMAINDERS. 
26-27. 

FALSE PRETENSE. 65-66, 

FAMILY RELATION. 82-83. ^ 

FEDERAL EMPLOYERS LIABILITY ACT. 
329. 

FEES, 297. 

FERRETS. 

117. Section 9 of Act April 21. 1915. P. L. 
146. prohibiting the breeding or selling of ferrets, or 
having such animals in possession, except by license 



220 



INDEX OF CASES REPORTED. 



from the State Board of Game Commissioners, and 
providing penalties for the violation thereof, is strict- 
ly and closely germane to the subject matter of the 
act as expressed in the title, and is therefore not in 
violation of Section 3, Article 3, of the constitution. 
— Com. V. Boero, 109. 

FIRE INSURANCE. 

• 

118. Plaintiff brought suit on a policy of in- 
surance, averring loss by fire. The affidavit of de- 
fense alleged false answers in the application to the 
questions as to whether the property insured was 
encumbered, and as to whether the defendant had 
ever suffered a loss by fire before. Held, that a 
motion for judgment for want of a sufficient affidavit 
of defense must be refused. — Shreiner v. Codorus 
and Manheim M. P. Insurance Company^. No. 2. 29. 

119. An affidavit of defense which is as specific 
as the plaintiff's statement, is sufficient to prevent 
summary judgment. — lb. 

FOREIGN ATTACHMENT. 63. 

120. Where a man having a residence in Penn- 
sylvania, marries a woman who owns a hotel in 
Florida, and lives in the hotel during the winter 
but continues to maintain, and intends to return 
to his Pennsylvania home in the spring, his resi- 
dence continues in Pennsylvania, and a writ of 
Foreign Attachment against him will be quashed. — 
Wolford \>. iVarringlon, 165. 

FOREIGN CORPORATION. 58. 

FRAUD. 14, 16, 60, 104-141. 

FRAUDULENT REPRESENTATION. 140. 

FUNERAL EXPENSES. 209. 

GAME COMMISSION. 117. 

GARAGE. 113-114. 

GARNISHEE 

121. Garnishee petitioned the Court to open 
judgment entered against him and to let him in for 
a defense, alleging ignorance of his rights and lia- 
bilities. — AUc)>a V. Cravinese el a/.. 191. 

122. The facts show that the garnishee was per- 
sonally served with interrogatories, that he had em- 
ployed counsel, who notified the Justice that he 
represented the garnishee, and if garnishee failed 
to recompense counsel for services to be rendered, 
he cannot now complain of the position in which 
he has voluntarily placed himself. The gar- 
ishee's rights would have been protected by ap- 
peal or certiorari, but a period of more than eight 
months having elapsed from the time of the entry 



of the judgment and the transcript being filed in 
the Court of Common Pleas, the application to 
open judgment must be refused. — lb. 

GIFT. 5, 38. 

GRADE. LIABILITY FOR CHANGE OF. 
158. 

GRAND JURY. 

123. The return of ignoramus made on indict- 
ment by a Grand Jury should be the end of the 
prosecution originating in the information returned 
by the committing magistrate. If public interests 
require further action it should be by a new war- 
rant on a new information except where the Dis- 
trict Attorney is justified in preferring an indictment. 
— Com. V. Andruchelf^ 27. 

124. Grand Jurors constitute a part of the Court 
and if their returns are in proper form and diere 
is no evidence of misconduct or irregularity at- 
tending their acts and where there is no allegation 
Dr proof that a bill was ignored in consequence of 
oversight, mistake or fraud, or where no grave emer- 
gency or urgent public need requires it a bill should 
not be recommitted to a Grand Jury nor a new one 
committed to a subsequent Grand Jury. — lb. 

GUARDIAN AND WARD, 209. 

125. Where beneficiaries named in a life insur- 
ance policy have the opinion to, accept the surrender 
value of the policy, a guardian of minor benefici- 
aries is authorized by virtue of his office, and with- 
out any order of court, to accept the amount and 
give his receipt binding the wards, unless his powers 
in this respect are restricted by statute. — Cadden v. 
Equitable Life Assurance SocictXf, 10. 

126. As between keeping a policy alive by pay- 
ing the permiums. and accepting the surrender value 
at a given time, it is the duty of a guardian to 
elect whichever appears to most beneficial to the 
ward. — lb. 

127. To be entitled to damages for detention at 
the legal rate of interest, the beneficiary has the 
burden of showing surrender of the policy in the 
manner required by his terms, or waiver thereof by 
the company. — lb. 

HEIRS. 316. 
HUSBAND AND WIFE. 

JOINT TORT FEASORS. 

128. Plaintiffs brought suit against husband and 
wife for the recovery of damages, which, accord- 
ing to the statement of claim, were the result of 
an assault committed by the wife "in the presence 
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of her husband." The defendants were not alleged 
to have been tort-feasors, neither was any concert 
of action averred or shown. The testimony clearly 
showed that the husband defendant was not an ac- 
tive tort-feasor; that he did not either actively or 
passively participate in the alleged assault by his 
wife upon plaintiff; that he was not present when 
it occurred and that when he returned his only act 
was to take or pull his wife away from the scene. 
Held, on a motion to take oH compulsory non-suit 
that "upon the record as it stood at the time of the 
trial, and upon the plaintiffs* evidence, no verdict 
could have been properly rendered against anyone." 
— Eli^ins V. Rosenberger, 142. 

MAINTENANCE. 

123. When a son purchased an improved town 
lot, for his own use, with money in part borrowed 
from his mother on his oral promise to repay the 
same in certain installments, and caused the deed 
to be made in the mother's name as grantee, but 
without her knowledge or request, and for several 
years lived on the premises in undisputed possession, 
paying taxes and insurance. Held, that ^e mother 
merely holds the legal title as trustee, while the ben- 
eficial ownership is in the son, and as such the prop* 
erty is liable to seizure for his debts, or other lia- 
bilities in the nature of debt, when reduced to judg- 
ment either at law or in equity. — jaync V. Ja^ne 
et al., 35. 

130. In an action in equity where it is shown 
that such beneficial owner had wilfully deserted his 
wife and child without reasonable cause, removed 
to another state, and thereafter wholly neglected to 
provide for their maintenance, and he is directed 
to make certain monthly payments to the wife, the 
property may, in default of such payments, be seiz- 
ed and sold to recover the amount so awarded, and 
both mother and son be enjoined from disposing of 
or encumbering the same pending the sale. — lb. 

131. As to what standing, if any, the mother 
may have to reclaim an unpaid balance of the loan 
out of the property, in absence of any agreement 
relating thereto, is a question to be determined on 
the distribution. — lb. 

132. Where one under sentence to pay his wife 
three dollars per week for the support of his wife 
and daughtered petitioned the court for modification 
of the order, and it was made to appear that since 
sentence was imposed he was divorced and that the 
daughter had attained the age of fifteen years and 
was earning from three to three and a half dollars 
per week as wa^cs, the court reduced the amount of 
the weekly payment to two dollars.— Com. v. Rod- 
man, 150. 



IGNORANCE OF RIGHTS, 121-12Z 
IGNORED INDICTMENT, "l23. 
IMPROVEMENT BONDS. 179. 
INDEPENDENT CONTRACTOR, 156-157. 
INDICTMENT, 67-68, 123-124, 279. 
INDIGNITIES TO PERSON, 99, 101. 
INFORMATION, CRIMINAL, 67-68, 
INHERITANCE TAX. 300-301. 
INJUNCTION. 113, 136-139, 291. 
INSOLVENCY, 14-15. 
INSURANCE. 125-127. 

FIRE, 118. 

BENEFICIAL ASSOCIATION. 

133. Judgment will be entered for plaintiff in an 
action by a beneficiary under a beneficiary insurance 
policy where the defense was that plaintitf did not 
belong to any of the classes designated as possible 
l^eneficaries under the constitution and by-laws of 
the association, and it appeared that all premiums 
had been paid regularly and decedent was in good 
standing at the time of death, and there was no evi- 
dence to show that plaintiff was not the beneficiary 
named on the books of the lodge. — Crcen v. Su- 
orcme Lodge Knights and Ladies of Honor, 31. 

134. There is no rule or law that prevents a ben- 
eficial insurance association from waiving any of the 
provisions of its constitution or by-laws, if it sees fit 
$o to do. — lb. 

UFE. 

135. In an action on a policy of life insurance, 
where the defendant sets up alleged false answers 
as to the excessive use of spiritous liquors, and as 
to prior diseases, and as to the attendance of a phy- 
sician, and all these facts are contradicted by wit- 
nesses who knew the decedent, and were in a posi- 
tion to know the facts as to his use of liquors, and 
as to his health, the case must be submitted to a 
']\iTy.—Bednar3 Admr. \k Prudential Insurance Co., 
81. • 

LIVESTOCK, 1. 

INSURANCE COMPANY, LIQUIDATION 
OF. 1. 

INJUNCTION, 102, 113. 

136. The use by a brewer of certain markings 
or his beer kegs in unnecssary and exact imitation of 
the markings used by a rival brewer for many years 
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before the imitator came into the field, will be en- 
joined. — Pennsylvania Central Brewing Co. v. An- 
thracite Beer Co.t 14. 

137. As relating to the necessary daily recovery 
of empty beer kegs for refilling, peculiar to the 
brewery business, the defendant's act must be re- 
garded as mischievous, and tending to cause confu- 
sion of property, and to increase both the hazard of 
mistake in collection and the expense of handling in 
that branch of the service, and on that ground the 
complaintant is entitled to relief in equity. — Ih. 

138. Proof of actual deception is not essential. 
Plaintiff's right to relief by injunction is the liabil- 
ity of injury to his trade by means of deception. — 
lb. 

139. There is no rational ground of distinction, 
in respect to the need of relief, between an injury 
which operates to impose additional cost of service 
on another, and one which directly tends to take 
away his trade. — lb. 

INSOLVENCY. 14-15. 

INTENTION, MUNICIPAL. 184. 
INTEREST. 127. 
INTERPLEADER, 23. 
INTOXICATION, 194. 
JOINT TORT FEASORS. 128. 
JUDGMENT. 22, 270. 

FORM, ON PLEADINGS, 248. 

OPENING, 121-122, 238-239. 

140. Where the defendant can neither read nor 
write and signed a judgment exemption note upon 
the representation that it was to secure a smaller 
sum than the face of the note the court will permit 
him to show such imposition. — Mosl^ovitz v. Kai- 
siicK 128. 

141. A person cannot represent both parties to a 
transaction without the knowledge of such fact by 
both parties and if such agent deceives either of 
the parties he cannot recover commissions from 
either. — It. « 

142. The defendant in a judgment entered by 
confession in his promissory note has no standing to 
attack it on the ground that it was voluntary and 
without consideration, inasmuch as only the defend- 
ants creditors are prejudiced in law by such volun- 
tary confession. — Mahon v. Mahon^ 11. 

143. A judgment entered on a judgment note 
given in payment of a contract for materials and la- 
bor in the erection of a house will be opened where 
the evidence is conflicting and the facts presented 



are proper for the consideration of a jury. — Berger 
V. McCluan, 1 19. 

144. A copy of a letter was incompetent as evi- 
dence where it did not appear that the letter was 
mailed or how it was brought to the attention of 
plaintiff, and no demand was first made to have 
the original produced. Where such an exhibit was 
a part of a deposition taken on a rule to open a 
judgment, the court refused to consider it. — lb. 

OPENING OR VACATING. 237-239. 
SATISFYING BY COURT. 

145. The Act of 14 March, 1876, authorizing 
the court to direct the prothonotary to mark judg- 
ment satisfied, applies only to a clear case of a paid 
judgment. If there is any dispute as to the fact of 
payment the defendant must move to have the 
judgment opened and the disputed facts decided by 
a jury. — Hoffman v. Mariner, 92. 

146. A plaintiff who accepts in full settlement 
of a judgment cash and and a note aggregating less 
than his claim, is estopped from afterward claim- 
ing the balance. — lb. 

JUDICIAL SALES. 

147. Respondent and decedent's administratrix 
agreed upon a private sale to the former of dece- 
dent's real estate; but. upon exceptions filed, the 
Court refused to confirm the sale and ordered a 
public sale, at which petitioner bought the property. 
Tlie sale was duly confirmed and deed executed and 
delivered; but respondent, having entered into pos- 
session before the public sale, refused to vacate, 
whereupon, a petition was filed under the Act of 
April 20. 1905. P. L. 239. and citation was granted. 
Held, that judgment must be entered against the 
respondent. — Getters Petition, 151. 

148. The facts plainly disclose that the petition- 
er is the owner of the real estate in question, having 
his title through an order and decree of the Orphans 
Court, and from all the facts, he has a present right 
of the possession thereof. — lb. 

JUNK DEALERS, 33-34. 

JURISDICTION, 297. 

APPPEARANCE TO CHALLENGE, 12. 

OF JUSTICE OF THE PEACE, 149-151, 153. 

OF REGISTER OF WILLS, 272. 

JURY. QUESTION FOR. 163. 
JUSTICE OF THE PEACE. 40-41. 

JURISDICTION. 

149. A Justice of the Peace issued a summons 
in trespass; the defendant filed an affidavit of de- 
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fen«c alleging that ihc title of the land will come 
in question; the defendant tendered half the costs 
but refused to enter into recognizance as required 
by the Act of July 2, 1901. P. L. 608; after judg- 
ment for plaintiff a transcript was filed in the Com- 
mon Pleas and a statement was served to which a 
plea of not guilty was entered; a rule was entered 
to amend the plaintiff's statement to claim damages 
to the amount of $2,300.00 instead of $300.00. 
Held» the rule must be discharged. — Reinbold v. 
M\;ers, 70. 

150. The Act of March 22. 1814. 6 Sm. 182. 
conferred jurisdiction on Justices of the Peace in 
actions of trespass brought for the recovery of dam- 
ages for injury done or committed on real or per- 
sonal estate in all cases where the value of the prop- 
erty claimed or the damages alleged to have been 
sustained shall not exceed one hundred dollars and 
tho Act of 1879. P. L. 194, increased such juris- 
diction to three hundred dollars. — lb. 

151. The Act of July 2. 1901. P. L. 608 pro- 
vides that in cases where the title to land comes 
in question the Justice shall not dismiss the suit but 
transmit a copy of the record to the Prothonotary of 
the county who shall enter the same on his docket 
and the suit shall proceed as if originally brought in 
the Common Pleas; this act does not increase the 
amount of the jurisdiction of the Justices and the 
amount cannot be enlarged after the case is in the 
Common Pleas and the statement cannot be amend- 
ed so as to show an action for a larger amount than 
that before the Justice. — lb. 

PRACTICE. 

152. After hearing the evidence, the Justice of 
he Peace, according to defendant's witnesses, said 
he would inform the parties when he rendered his 
judgment: the plaintiff's witnesses testified that the 
Justice said he would render his opinion on a fixed 
day. Judgment was duly given on that day, the 
defendant being absent. The defendant presented 
his petition sir months later, asking for a rule to file 
an app>eal nunc pro tunc; but the Court below, Ross, 
J., refused the appeal. Held, that the judgment 
must be affirmed. — Troupers Appeal, 53. 

153. In a suit before a Justice of the Peace, be- 
fore any testimony was heard, defendant filed an 
affidavit setting forth that the title to lands may and 
will come into question." Notwithstanding, the Jus- 
tice proceeded with the case, defendant offered no 
evidence, and judgment was entered for the plain- 
tiff. On certiorari. Held, that the proceedings must 
be set aside. — LercJi>*5 Executors v. Dentzel, 67. 

LACHES. 121-122, 176. 

IN TAKING APPEAL. 8. 



LAND. CHARGE ON. 310. 
LANDLORD AND TENANT. 

154. Plaintiff occupied a suite under a monthly 
lease from her landlord, directly below a suite with 
kitchenette, occupied by another party, and brought 
suit against defendant to recover damages done by 
water trickling down from said suite above her. into 
her clothes' closet. The ground of recovery, as set 
forth in the statement, being the alleged negligence 
of the defendant landlord, the trial judge, holding 
that the relation of landlord and tenant having ex- 
isted, entered a compulsory non-suit, which it sub- 
sequently refused to remove. — Yost v. Hamilton 
Apartment Co., 125. 

155. As regards the liability of landlords to 
third persons, the tenant and not the landlord is lia- 
ble to third persons for accidents and injury occa- 
sioned to them by the premises being in dangerous 
condition. — lb. 

156. A lessee cannot recover damages from the 
lessor in an action of trespass for unlawfully enter- 
ing upon the demised premises and depriving him 
of the use thereof for a certain period during which 
the building was being lowered to comply with a 
new grade established by a city ordinance when the 
work was under the control of an independent con* 
tractor. — Hern v. Maedcr, 61. 

157. A lessor is not liable in damages for incon- 
veniences to his tenants where the inconvenience 
was caused by the work of a contractor, who em- 
ployed his own methods and men in lowering a 
building to comply with a new grade of a city 
street, when the lessor had no control over the work, 
and there is no evidence that the lessor knew or 
might have known, from reasonable inquiry, that his 
contractor, in doing the work committed to him, 
would infringe on any of the rights of his tenants. — 
lb. 

158. A municipality is not liable in damages to a 
lessee in a building lowered to comply with a grade, 
where the inconvenience and damage complained of 
was not the change of grade, hut the lowering of 
the building to comply with the grade. — lb. 

159. In an action in assumpsit by two heirs of 
an estate against one who had occupied part of a 
building for several years under a lease with all 
the heirs for an adjoining building, it is no de- 
fense to claim that he received no notice and knew 
lothins of a partition proceeding whereby the real 
estate of an estate had been apportioned and the 
plaintiffs had been awarded the property for which 
a claim was made since the partition, and a verdict 
for plaintiff will not be disturbed. — Suime}^er et al. 
u. Thornton, 82. 
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160. The owner of real estate is not estopped 
from recovering compensation for use and occupa- 
tion because he has not notified the one who is oc- 
cupying it to pay his rent. — lb. 

LEASE OF CHATTELS. 287-288, 289-290. 

LEGACY, 310, 316. 

LEGAL REPRESENTATIVES, 327. 

LEVY, 23. 

LIABILITY. 

JOINT, 128. 

OF CITY ON IMPROVEMFNT BONDS, 180. 

LINCENSE. 

DETECTIVE, 85. 
JUNK DEALERS. IN BORO.. 33. 
TO BREED FERRETS. 117. 
LIEN. 

FOR CURBING AND PAVING, 35. 
MECHANICS. 172, 
RESTRICTION OF. 270. 
ON GOODS FOR WORK, 272, 

161. In the absence of a special agreement, a 
tradesman has a lien for work done on goods de- 
posited with him for manufacture. — Corli & Co.. V. 
Perfect SUI( Throning Co., 9. 

162. Where there is a contract to manufacture 
several articles at an agreed price, the tradesman 
has a lien upon any one or more of the articles in 
his possession for labor bestowed upon other arti- 
cles embraced in the contract. — lb. 

163. Where under a contract for finishing goods 
for manufacture by lots, it is disputed as to whether 
or not several separate shipments comprise a single 
lot, the question is for the jury. — lb. 

LIFE ESTATE. 314, 326. 

LIFE INSURANCE, 125-127, 135. 

LIQUIDATION OF INSURANCE COM- 
PANY. 1. 

MAINTENANCE. OF WIFE, 130, 132. 
OF CHILD, 132, 215-221. 

MANDAMUS. 

FOR APPPEAL. 7. 
PARTY INTERESTED. 

164. Plaintiff, a duly incorporated orphanage, 
sued out, in its own name, a writ of mandamus to 
compel defendant school district to furnish school- 
inq to certain of its minor inmates, under the Act 



of May Q, 1913. P. L. 192. The defendant mov- 
ed to quash the writ, because plaintiff was not a 
partly beneficially interested in the enforcement of 
the law. Held, that the writ must be quashed. — 
Messiah Orphanage v. Monaghan Tufp. School 
District 141. 

165. Plaintiff is not pecuniarily interested in the 

enforcement of the School Board's alleged public 

duly, as the cost of such tuition would be payable 

by the several school districts in which the rerpcc- 

ive children have their legal residences. — lb. 

166. Nor has it such a beneficiary interest, or is 
it such legal representative of the personal interests 
of these children, as will entitle it to sue out a writ 
of mandamus in its own name. — lb. 

167. The Act of May 9, 1913. P. L. 192. pro- 
vides that when an alternative writ of mandamus is 
sued out **to procure the enforcement of a public 
duty, ' the proceedings shall be prosecuted in the 
name of the Commonwealth on the relation of the 
Attorney General or of the District Attorney of the 
proper county, as the case may require. — lb. 

MANUFACTURERS LIEN ON GOODS 
FOR WORK. 161-162. 

MARKINGS OF OWNER. 136-139. 

MARRIED WOMEN. 

168. Plaintiff sued to recover damages for the 
sale of her property, under an execution against her 
husband. At the trial the evidence showing the 
purchase of the property by the plaintiff, due no- 
tice of such ownership given to the defendant and 
ample opportunity for defendant to ascertain the 
Iruth of such claim before the day of sale, the jury 
found for the plaintiff the amount for which the 
mules were sold at the sale, interest and fifty dollars 
damages. On a motion for new trial, on the ground 
that there was no evidence to support the verdict 
for punitive damages, Held, that the motion must 
be refused. — T^son v. Txison, 193. 

169. There was admitted in evidence the note 
given by plaintiff at the time she bought the mules, 
receipt for the payment of the same and statements 
of the party from whom she bought the mules. 
Held, not to be grounds for a new trial. — lb. 

170. These papers and statements were not of- 
fered as complete and conclusive evidence of own- 
ership, but as corroborative of plaintiff's direct tes- 
timony on the subject. — lb. 

171. In order to decide with accuracy upon the 
character of any phenomenon or transaction we murt 
know all the facts of which it consists, and all the 
circumstances that are truly connected with, and 
influence it. — lb. 
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MECHANICS LIEN. 



172. Sccrion 10 of ihe Act of June 4. 1901. P. 
L. 432, requires that the claimant in a mechanic*s 
lien issue a scire facias against the owner within 
two years of the filing of the lien unless the owner 
in writing filed before the expiration of such time, 
waives the necessity for so doing for a further peri- 
od not exceeding three years; if the plaintiff fails 
to comply with this Act the lien may be stricken otf. 
— Eroh V. Paxfer, 140. 

MILITARY SERVICE. 

PROCESS AGAINST, PERSON IN, 18. 

MINERS. 336-337. 
MINORS. 

EMPLOYMENT OF, 333-335. 
ESTATES OF, 173, 209. 
GUARDIAN 

173. The Fiduciaries Act of June 7. 1917. P. L. 
447, vests the Orphans' Court with a new discretion 
in minor's estates, so that where the legacy of four 
minor children amounted to $50 each, the court 
direct that these legacies be paid direct to the moth- 
er without the appointment of a guardian. — DaUeyf*s 
Estate, 132. 

MUNICIPAL CLAIMS, TAXATION FOR 

MUNICIPAL INTENTION. 184-186. 

MUNICIPAL LIENS. 

174. ' Plaintiff city (appellee) paved the street in 
front of appellant's property, and assessed the cost 
thereof by the fool front rule. Other streets, prior 
to thi£. having been paved at the sole cost of the 
c-'tv. defendant contended that plaintitf was estopped 
from atttempting to collect the cost by assessments 
on the adjoining property owners; but the court be- 
Icw, Rocs, J., entered judgment for the plaintiff. 
Held, that the judgment mutt be affirmed. — Ey^sters 
Appeal, 45. 

175. There is nothing in the Act of June 27, 
1913, P. L. 582, which by any reasonable construc- 
tion changes the ext.liirj li.w, that th^ city might uii* 
c ll»er plan of pa;- li-nt. When the municipality 
!..tl r,tv >y£tt'm :j* pay .ent for certiMn streets it wa$ 
not prohibiting from adopting another system for dif- 
ferent streets. — lb. 

176. If a gross abuse of discretion is perpetrated 
in determining what streets or parts of streets should 
be paved wholly at ihc cly's expense, and what 
streets should be paved at the expense of the abut- 
tin3 owner, the complaining parties should move to 



determine that question before a large expenditure 
of money had been made on the faith of the ordi- 
nance providing for the improvement. — lb. 

177. The location of the population, the use 
made of the streets, and many other considerations 
enter into the question of how the payment of the 
improvement shall be made. This must be deter- 
mined by the local government and courts should 
not interfere unless a palpable injustice warranted it. 
— /fc. 

178. The Act of June 27, 1913, P. L. 582, is 
not unconstituional, as a whole, on the ground that it 
violates the provision against a bill containing more 
than one subject. — lb. 

179. The Act of June 4, 1901, P. L. 364. as 
amended by the Act of March 19, 1903, P. L. 42, 
i-equiret, where the contractor performing the work 
is to be paid by assesrment bills, the lien is to be 
'iled to his use, and one month's notice mutt be given 
to the owner of the property to be affected. Im- 
provement bonds were issued, containing a clause 
thft **the bonds shall rect alone upon and be pay- 
able out of said assercment, and from no other 
fund." The lien was filed by the city, and no no- 
tice of filing given. For this reason the court below 
was asked to find as a fact that the lien was void 
and enter judgment for the defendant, but refused. 
Held, not to be error. — lb. 

180. As between the bondholder and the city, 
the city's liability would not end if its officers were 
negligent or carelets in their collection, and its re- 
:poncibility would net cease if there should be a 
diminution in the amount of those collections, occa- 
sioned through the voluntary act of the city. — lb. 

181. The ordinances authorizing paving need not 
contain the clause relative to reductions in assessment 
for irregularly shaped lots. If such reductions are 
not made the affidavit of defense should set forth 
that the amount of the lien is unjust by reason of 
such failure. — lb. 

182. Appellee (plaintiff below) on the trial of a 
sci. fa. sur municipal lien offered the lien in evi- 
dence and then rested. Appellant (defendant be- 
low) proved that years before plaintiff had ma- 
cadamized said street from curb to curb at its own 
cost, and hed kept the street in repair ever since. 
The court below, Ross, J., gave binding instructions 
for the plaintiff. Held, that the judgment must be 
affirmed. — Holtzapple's Appeal, 49. 

183. Defendant offered to prove by the testi- 
mony of the street commissioner thet he was ac- 
quainted with the methods employed by plaintiff city 

n changing an ordinary ditt street to a permanent 
:trcct, which offer was rejected by the court. Held, 
not to be error. — lb. 
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184. The "change" called for is exprestive of 
the municipal intention and such intention must be 
established by evidence apart from the work done. 
Defendant otfered an ordinance of plaintitf city 
regarding digging of ditches in macadamized streets, 
to show intent. The otfer was rejected. Held, not 
to be error. Tlie ordinance was too remote from the 
time when the work was done to be any evidence 
of intention as applied to this particular street. — lb. 

185. Defendant offered the report of the bor- 
ough engineer, showing what streets had been **paved 
with macadam," which offer was rejected. Held, 
not to be error. — lb, 

186. The report of the borough engineer was not 
approved by council. It would not have been evi- 
dence of municipal intention if it had been, as there 
is nothing to show that council knew what sort of 
construction was embodied under the term "macad- 
am." — lb. 

187. The Act of 1901 does not require the lien 
to set out at length the Acts and ordinances under 
which the work was done. — lb. 

188. If the authority to do the work does not 
exist, it must be set up in the affidavit of defense 
or questioned in other appropriate remedies. — lb. 

189. Eyster's Appeal, 31 YoRK Legal Record 
45, followed. — lb. 

MUNICIPALITY, LIABILITY OF, 158, 180. 

NEGATIVE TESTIMONY, 190. 

NEGLIGENCE, 154, 180, 254. 

190. In an action against a railroad company for 
damages for the death pf plaintiff's husband in a 
collision, between a train and an automobile at a 
grade crossing, where the question of defendant's 
negligence in not giving sufficient warning and the 
plaintiff's contributory negligence in failing to "stop, 
look and listen" before getting on the tracks were 
submitted to the jury and a verdict for the defendant 
returned,, a new trial will not be grai>ted on the 
ground that the plaintiff was prejudiced by the 
charge of the court in referring to the "testimony of 
the plaintiff's witness on the question of defendant's 
negligence, as negative, where none of her witnesses 
swore that the "whistle was not blown, or that 
the bell did not ring," and this testimony was met 
by the positive testimony on the part of thq defend- 
ant that the whistle was blown and that the bell did 
ring. — Dichl v. Phila. 6- Reading RaUi»a\f Co., 98. 

191. Plaintiff backed his automobile out of the 
driveway across defendant's tracks to run northward 
on the east side of the street. A trolley car mov- 
ing in the same direction collided with plaintiff's au- 



tomobile. — IVilson V. Philadelphia Rapid Transit 
Co.. 197. 

192. At the trial the motorman's and conductor** 
statements which were made at the time of the acci- 
dent were admitted. The admission of these state- 
ments are the only grounds upon which judgment for 
defendant non obstante veredicto is asked. Held, 
that since these statements were made immediately 
after the occurrence of the accident, they are prop- 
erly admissible, and therefore, the defendant's mo- 
tion for judgment non obstante veredicto must be 
overruled. — lb. 

193. A plaintiff whose suit is grounded on al- 
leged negligence must not only establish the negli- 
gence by a preponderance of evidence but show diat 
it was the cause of the injury and the negligence 
proven must be that alleged in the statement and no 
other. — Vivl^ers v. Concstoga Traction Co., 21. 

194. A plaintiff can not recover damages for an 
injury to which his intoxication contributed, to the 
extent that he would not have been injured if sober. 
—lb. 

195. There is no special duty on the part of s 
traction company to maintain a lookout for intoxicat- 
ea persons, and it discharges its duty when its em- 
ployees, after discovering them on or near the track 
exercise reasonable care to avoid injuring them. — lb. 

196. A preponderance of evidence does not mean 
the greater number of witnesses but the greater 
crdibility of the evidence on the one side, and 
although the jury may believe the story of one 
witness, against several, the testimony of one wit- 
ness uncorroborated, particularly if interested, should 
be considered with great care, and ordinarily, where 
contradicted by a number of witnesses, some of 
whom appear to be disinterested, and no good rea- 
son appears for disbelieving them, the jury should 
not arbitrarily disregard that preponderance. — lb. 

197. Where a boy twelve years of age was 
struck and injured by a street car while trying to 
recover from the treck a plaything known as a 
"sling shot," and he testified on the trial that he 
saw the approaching car, fully realized and calcu- 
lated upon the risk involved, and would have es- 
caped injury but for an unforeseen slip of his foot, 
a verdict should be directed for defendant — Dradi- 
gan el al. v. Scranton Railiva^ Co., 63. 

198. The presumption that a boy under the age 
of fourteen years is incapable of appreciating or 
avoiding danger has no weight as against his own 
avowal to the contrary. — lb. 

199. To the rule that a party is bound by his 
own testimony, so far as its import is free from doubt 
and ambiguity, there is no exception in favor of a 
plaintiff under the age of fourteen years. — lb. 
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200. Plaintiff brought suit to recover damages 
for loss of eyesight caused by filth from a gutter in 
a city street entering her eye, by reason of the 
catching of a broom with which she was trying to 
clean the gutter. The jury found for the plaintiff 
and the defendant moved for judgment n. o, v. 
Held, that the motion must be refused. — Bruggeman 
el ai V. Ci<y of Yorl^. No. 3, 1 . 

201. That the accumulation in the gutter, caused 
by defendant's carelessness, was poisonous and pro- 
ductive of disease and infection, and that plaintiff's 
eye was injured thereby, is not denied. — lb. 

202. The saliant elements of the cause of action 
was that the condition was created by the careless 
act of the defendant and, although it was notified of 
that condition, it carelessly and negligently al- 
lowed it to remain and made no effort to change it 
or remedy its harmful effect. — lb. 

203. The jury having decided that the defend- 
ant was careless and negligent; that that carelessness 
and negligence resulted in the accumulation of a 
substance containing filth, poisonous and infectious 
disease germs; that as a result, the plaintiff was 
injured by some of it which splashed into her left 
eye, the motion for judgment for the defendant n. o. 
V. must be overruled. — lb. 

204. Plaintiff brought suit to recover damages 
for loss of eyesight caused by filth from a gutter en- 
tering her eye, by reason of a broom, with which 
she was cleaning the gutter, catching at a wire 
therein. The tourt below (Ross, J.,) submitted the 
question of negligence to the jury, which found for 
the plaintiff. A motion for judgment for the de- 
fendant n. o. V. was overruled. Held, to have been 
error. — Cit}^ of York's Appeal, 38. 

205. Defendant's motion for judgment n. o. v. 
should have been granted on the ground that the 
negligence complained of was not the proximate 
cause of plaintiff's injury. — lb. 

206. The foul mud in the street was the condi- 
tion and (>erhaps remote cause of the unjury, but the 
coiled wire which threw the mud in plaintiff's face, 
as she pushed it with her broom, was the immedi- 
ate cause of the accident. — lb. 

207. The immediate cause was not set in motion 
by the original wrong doer, nor was it the result of 
an unbroken succession of events, or of concurring 
causes. — lb. 

NEGOTIABLE INSTRUMENTS. 

208. Where the holder of a promissory note for 
value sues the maker thereof, evidence o£ an agree- 
ment between the maker and payee that the latter 
should alone be responsible, is insufficient to prevent 



judgment, the plaintiff having no knowledge of the 
agreement. — Drendle v. Schmchl, 174. 

TO CURB AND PAVE, 35. 

NEW TRIAL, 36, 168-169: 

NON RESIDENT DEBTOR. 103. 

f^ON RESIDENT CORPORATION, 105-112. 

NOTES, PROMISSORY, 208. 

NOTE, SET-OFF AGAINST, 266. 

NOTICE. 

OF SPECIFIC PERFORMANCE, 69a. 

TO CURB AND PAVE/J 35. 

OF GRANT OF LETTERS, 210. 

OF MUNICIPAL LIEN, 179. 

OF PETITION FOR ROAD VIEWERS, 274. 

NUISANCE, 113-114. 

OFFER. ACCEPTANCE OF, 50-62. 

OFFICERS. 

OF ASSSOCIATION. OUSTER, 37. 
OF CORPORATION, LIABILITY, 59. 
NEGUGENCE OF MUNiaPAL, 180. 

ORAL TESTIMONY. CREDIBILITY OF. 36. 
ORDINANCES, 181. 

ORPHANAGE, SCHOOLING OF INMATES, 
164. 

ORPHANS' COURT. 

DISCRETION IN, 173. 
minors' ESTATE, 173. 

209. There is no Act of Assembly which au- 
thorizes the Orphans' Court to make an order in the 
estate of a minor to pay out of such estate the ex- 
penses of interment of the minor's mother. — Carroll's 
Estate, 12. 

210. Notice by publication of the grant of letters 
testamentary to an executor not having been given 
as required by law, the court ordered that distribu- 
tion be suspended, notice of the letters be immedi- 
ately published and the account be republished at the 
expiration of one year from the first publication of 
the letters, unless the distributees should give re- 
funding bonds.- -Dacrr's Estate, 131. 

OUSTER OF OFFICER, 29, 37. 

PARENT AND CHILD. 

CUSTODY OF CHILD. 

211. Petitioner abandoned his wife and children 
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in 1906. In 1912 Kit wife obtained a divorce and 
supported herself and children until her death in 
1914. The child was subsequently, by the church 
of which she was a member, placed in the custody 
of the respondents, who clothed, fed and schooled 
her. The pehtioner, having remarried, asked that 
the child be remanded to him as her natural pro- 
tector. Held, that the petition must be refused. — 
Dillon V. Clatfeller et. ux, 17. 

212. In questions of this nature the Court will in- 
vestigate the circumstances and act according to a 
sound discretion, the primary object being the good 
of the child. — lb. 

213. The relator has not shown that he deserves 

« 

her custody, having abandoned her in her infancy, 
and never displaying any practical solicitude for her 
physical, moral or spiritual welfare, until he began 
this proceeding. — lb. 

214. Under the circumstances of the case, and 
in view of the protests of the child herself, now in 
her fifteenth year, it would be cruel to place her 
in the custody of the relator. — lb. 

MAINTENANCE OF CHILD. 

215. The duty of supporting, maintaining and 
educating children rests upon the father and during 
the life time of the father the mother is not bound 
to support the children. — Com. v. IValburn^ 1 10. 

216. The husband remains liable for the support 
of his minor children where he and his wife volun- 
tarily separate and he consents that the children 
live with the mother or where the wife leaves him 
on good cause But, it is otherwise where the wife 
'eaves without cause taking the children with her. — 
lb. 

217. When the father and mother are divorced 
and the mother marries taking with her her children 
by her divorced husband, the stepfather is entitled 
to the services of such children and obilges himself 
to support, maintain and educate such children. — lb. 

218. When a child is deserted by both parents 
the primary responsibility for its support rests on the 
father. — fb. 

219. A husband remains liable for the support of 
his minor children where he and his wife volun- 
tarily separate and he consents to the children liv- 
ing with the mother, or where the wife leaves him 
for good cause. But it is otherwise where the wife 
leaves without cause, taking the children with her. — 
Com. V. iValburn, 181. 

220. The assumed relation of father by a step- 
father entitlled him. on the one hand, to the services 
of his stepchildren and entitled them, on the other, 
to their support and education without remuneration. 



But a stepfather is under no legal obligation to sup- 
port a stepchild after the death of the mother. — lb. 

221. A grandparent may maintain a prosecution 
for thic support of a grandchild against its father, 
where the father had obtained a divorce from its 
mother. — lb. 

PARTITION. 

WITHOUT KNOWLEDGE OF TENANT, 159. 
COUNSEL FEE. 

222. Under the Act 27 April 1864, P. L. 641. 
the Court of Common Pleas may, under peculiar 
circumstances attending a proceeding in equity for 
partition, allow plaintiff's counsel a fee of $1,000 
for services rendered for the common benefit of all 
the litigants.- -/Rci/sny^/cr et al. v. Rcifsnyder el al, 
16. 

PARTNERSHIP. 

223. Gitl and Delone agreed with Johns to take 
over his pro(>e:ty, make specific payments and retain 
the residue for their own use. They continued 
Johns* business, and in due course Gitt endorsed 
two notes in the business name; on which suit was 
brought. Delone denied the existence of a part- 
nership, and there was no evidence to that effect. 
Held, that the court below (Ross, J.,) properly en- 
tered a compulsory non-suit. — Delone* s Appeal, 41. 

224. The "residue" could not be regarded as 
profits, but as compensation of the assignees de- 
pendent upon the skill and ability displayed in 
^ttling the affairs of the estate. — lb. 

225. Tlie fact that Delone retained some of the 
collateral security given with the customer's note- 
has nothing to do with the question of partnership. 
Under the agreement it was defendant's duty to col- 
lect all indebtedness due Johns, for which they must 
account as trustees. — lb. 

PAVING, ASSESSMENT OF COST OF, 
174-188. 

PLAINTIFF'S STATEMENT, 38^39, 54, 229, 
233-238, 240-246, 251-253, 254-257, 258-259, 
260-261, 262, 262a. 

PLAYGROUND. TAXATION, 30Z . 

PLOT OF STREETS. 274a. 

POLICEMAN, SUSPENSION OF, 31-32. 
POLICE POWERS, 34. 

POSSESSION, PROCEEDINGS TO OBTAIN. 
147-148. 
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PRACTICE. 

APPEAL FROM JUSTICE OF PEACE, 9. 
DUPLICATE PETITIONS, 294-296. 
AFFFIDAVrr OF DEFENSE. 

226. The affidavit of defense to a suit to recover 
balance due on a contract set forth a counter claim 
for dama^^es resulting from a stoppage of defend- 
ant's mill in order to repair constructive defects in 
plaintiff's work. Plaintiff moved for judgment for 
want of a sufficient affidavit of defence. Held, that 
the motion must be refused. — Slurtevanl Company v. 
Yorif Card and Paper Company^, 133. 

227. Under the Practice Act of 1915. a counter 
claim in the affidavit of defense must be met by an 
answer, raising either a question of law or of fact. — 
lb, 

22B. A motion for judgment for want of a suffi- 
cient affidavit of defense cannot be used as a substi- 
tute for an answer. — lb. 

229. When the statement, affidavit of defense, or 
any other pleading is formally defective and not 
in conformity with the provisions of the Practice 
Act of 1915, the Court should be moved to strike 
it off.— /^. 

230. The contract in suit contained a clause pro- 
viding that plaintiff shall not be held liable **in 
any event for any special, indirect or consequen- 
tial damages whatsoever." Held, that such clause 
would not relieve from liability for loss by reason 
of wages of idle employees, and similar expense 
during the necessary stoppage of a mill for repairs 
t-y d*f<»clive machinery. — lb. 

231. A proper amount of "overhead exp)enses" 
has been held recoverable during the necessary stop- 
page of work for repairs. — lb, 

232. An item of loss in reduced product, indicat- 
ing a loss of profits, is not necessarily excluded as 
special and indirect under the clause of this contract 
relied upon by the plaintiff. — lb. 

plaintiff's statement and PLEADINGS. 

233. Plaintiff's statement, in numbered para- 
graphs, set forth that the contract was in writing; that 
plaintiff resided in York: that defendant was a 
beneficial association in York; decedent's member- 
ship and death; designation of plaintiff as benefici- 
ary; authority for such designation: notice and proof 
of death and failure of payment by defendant. 
Held, that a motion to strike off the statement as 
not in conformity with the Practice Act of 1915 must 
be refused.— feu/f. v. /. O. R. A/., 153. 

234. Where the plaintiff's statement is uniform 
and clear, every defence whether of fact or of law. 



must be clearly set up in the affidavit of defence. — 
lb, 

235. Allegations that the statement "presupposes 
and rebuts theories of the defence," and that to an- 
swer the statement would require the defendant "to 
divulge its entire defence, to amwer matters that may 
not be material to the issue and to argue matters 
that are questions of evidence," are beyond com- 
prehension and cannot be considered at this lime.- 
lb. 

236. After the expiration of the term at which 
judgment on demurrer was entered for defendant, 
plaintiff asked for leave to amend the statement. 
Held, that the amendment must be refused. — Clal- 
felier v. American Phosphorus Co., No. 2, 69. 

237. Where a demurrer to a statement of claim 
has been sustained and judgment has been entered 
for the defendant, no amendment can be allowed 
until the judgment has been opened or vacated. — lb. 

238. An application to open or vacate a judg- 
ment entered adversely, after a hearing or trial, must 
be made before the end of the term at which the 
judgment is entered. — lb. 

239. The law control ing the opening or vacating 
of adverse judgments has not been changed by the 
Practice Act. 1915.— /fc. 

240. Under the Practice Act of May 14. 1915. 
a statement is not defective in that it does not set 
forth the contract on which the plaintiff depends 
and whether it is oral or written, where the action 
is founded on a tort and the material facts are set 
forth in concise form. — Sorricl( v. Scheeiz, 25. 

241. The practice Act of May 14. 1915, P. L. 
43, presupposes an action already brought in the 
Couit of Common Pleas. Tlie statement is the first 
step in the procedure when the action has been com- 
menced. — American Lumber 6- Mfg. Co. v. Ens- 
minger Lumber Co.*3 Receivers, 7. 

242. Service of the statement is recognized and 
authorized by neccessary implication. — lb. 

243. There is no prohibition against filing the 
statement before the return day, and defendant thus 
may be compelled to file an affidavit of defence be- 
fore the return day or before he is in Court pur- 
suant to the writ of summons. — lb. 

244. Service of statement of claim may be made 
by serving a copy on defendant. — lb. 

245. Receivers of U. S. District Court may be 
sued without first obtaining leave of Court. — lb. 

246. A statement that is not divided into para- 
graphs, as required by the Act of May 14, 1915, P. 
L. 483. will be stricken from the record in that 
it does not comply with the Practice Act.— Confer 
V. Smilk 130. 
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247. It would seem that under the Practice Acl 
of 1915. the Legislature intended to require uni- 
foimity of pleadings in all actions of assumpsit and 
trespasss regardless of the personality of the parties, 
whether individual or corporate, except as therein 
designated, and municipal corporations are not ex- 
empt from its provisions. — Sufcenc}^ v. Allegheny 
Couni\ft 8. 

243. Where the question of law raised by the 
affidavit of defense diiposes of the whole of the 
plaintiff's claim, the judgment should be for the 
defendant and not of nonsuit.— Raeder v. SicTvari 
Silk Mill Co.. 175. 

249. Where a statute is relied on for a defense, 
the party relying on it need not refer to. or negative 
an exception or proviso unless it is contained in the 
enacting clause. — lb. 

250. "The Workmen's Compensation Act of 
1915" is constitutional. — lb. 

251. Where plaintiff's statements alleges the re- 
ceipt of plaintiff s property by defendant in a law- 
ful manner; but further alleges unlawful detention 
or disposition thereof, a writ of capias ad respon- 
dendum in trespass is a i^iroper legal process.— 
Harding v. HeindcU 118. 

252. Where, without any objections to the suffi- 
ciency or legality of the statement and cause of ac- 
tion, defendant enters bail, it is too late to raise ob- 
jections subsequently and make them effective to 
avoid the merits of the cause of action. — lb. 

253. The allegation that the plaintiff is not the 
owner of the property alleged to have been detained, 
but only a bailee thereof, is one of f?ict which can- 
not be decided as a question of law. — lb. 

254. Plaintiff's statement alleged damages caused 
by his wife swallowing a pin contained in bread 
manufactured, sold and delivered to her. The de- 
fendant moved to strike off the statement because 
it failed to give the date of delivery of the bread 
or the swallowing of the pin, or the value of the 
wife's services, nor did it allege any negligence on 
ihe part of defendant or its employes, or specify 
any act from which nej^Iigencc could be inferred. 
Held, that the rule must be made absolute. — Kohr 
V. Fox Dal(ing Co., 161. 

255. The defendant is entitled to a sufficient 
rpecific averment of the material facts of the case, 
so as to enable it to understand the real nature and 
extent of the plaintiff's claim. — lb. 

256. It is the apparent purpose of the "Practice 
.^ct of 1915" to require that material facts intend- 
ed to be proven and relied upon by either party at 
the trial of the case, shall be specifically set forth 
on the face of their rspective pleadings, and that 



both parties shall thereafter be restricted thereto, and 
it is the duty of the Court to see that its provisions 
are literally and fully complied with. — lb. 

257. Absence of allegations of negligence on the 
part of the defendant or its employees, or no aver- 
ment of specific facts from which such negligence 
could be inferred, if presented in an affidavit of de- 
fense, might result in a judgment for the defendant, 
but they cannot be finally ruled upon on a motion 
to strike off the statement. — lb. 

258. Under the Practice Act of 1915. a state- 
ment should disclose, for the information of the de- 
fendant, the eiLential facts of plaintiff's case with a 
copy of all accounts where that is made necessary 
by the character of plaintiff's claim. — Robertson v. 
International Textbool( Co.. 91. 

259. Where the claim is for salary and commis- 
sions and money expended, in accordance with a 
contract between the parties, the defendant is en- 
titled to a statement showing for what (>eriod a given 
weekly salary is claimed; on what items or moneys 
the commissions are based, and where and how 
earned; and in the matter of moneys expended it 
should state when and to whom the moneys were 
paid. — lb. 

260. In an action against a railroad company for 
damages for injury by fire to property adjoining its 
tracks alleged to have been caused by sparks from a 
defective smoke-stack on a locomotive the plaintiff 
should not be compelled to file a more specific state- 
menut, although his stataement fails to give the num- 
ber of the locomotive, the direction in which it 
was going or the time of day, and avers that these 
facts are unknown to the plaintiff — Shaeffer v. 
Pennsylvania Railroad Co.. 136. 

261. A more specific statement will not be re- 
quired in relation to matters as to which the defend- 
ant should have as much knowledge as the plaintiff. 
—lb. 

262. A statement in an action of trespass for de- 
ceit is insufficient where it shows that the plaintiff 
received a deed for certain lands described in 
courses and distances and the averment of fraud 
consists in the allegation that the "defendant, or his 
agents represented that a contiguous tract was includ- 
ed in the premises sold. The statement should set 
forth the names of the agents, and also that the de- 
fendant had knowledge that the agents had made the 
false statements before the deed was delivered. — 
Fhtck V. Heller, 24. 

262a. Under the "Practice Act, 1915" an op- 
portunity to amend the statement may be given. — lb. 

PREPONDERANCE OF EVIDENCE. 196. 

PRESUMPTION, 198. 336. 
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PRISONERS. VICTUALING AND TREAT- 
MENT OF. 296-298. 

PROFITS. LOSS OF. 232. 
PROMISSORY NOTE. 

ENDORSER OF. 2. 
PAYABLE TO EXECUTOR. 

263. Where an executrix accepts a promissory 
note made to her individually by a debtor of the es- 
tate, she may sue upon the note either individually 
or as executrix. — Beam v. Richard el a/.. 147. 

264. Where the subject of a suit is a promissory 
note given by defendant to an executrix in payment 
of a debt due the decedent, the testimony of the 
executrix is competent to show the consideration by 
stating what was said to her by the defendant at the 
time the note was given. The Act of 1867 does not 
apply, as the giving of the note was a transaction 
between the witness and the defendants, and not be 
twcen the decedent and the defendants. — lb. 

265. In such a case the testimony of the defend- 
ant that she was not indebted to the estate of the 
decedent is incompetent, since such testimony would 
relate to transactions between the witness and the 
decedent, and fall within the provisions of the Act 
of 1887.— /fc. 

PROXIMATE CAUSE. 204-207. 

PUBLIC CARRIER,. DUTY. 195. 

PUBLIC CHARITY. 302. 

PUBLIC SERVICE. CHARGE FOR. 305-307. 

PUN ATI VE DAMAGES. 168. 

RAPE. 67-68. 

REAL ESTATE. CHARGE ON. 310. 

REASONABLE TIME. 53. 

RECEIVERS. 

ACTION AGAINST, 245. 

RIGHT OF. 59 -59a. 

266. The receivers of a bank have no rights 
greater than or different from those of the bank 
itself at the moment of the creation of the receiver- 
ship, and those were the rights, fixed by law, 
at the time the depositor became insolvent, so that 
a deposit in a bank could not be set-off agaimt a 
note held by the bank, said note not being then due. 
— Com. ex Tel. V. Pittshiirg Danl( for Savings, 1 14. 

267. It was immaterial whether the bank went 
into the hands of a receiver before suit entered 
against the bank. The receivers of the depositor 



were entitled to dividends awarded other depositors 
and exceptions to an auditor's report refusing such 
dividends sustained. — Ih. 

268. The mutual rights of debtors and creditors 
of an insolvent corporation become fixed as of the 
day when receivers were apix>inted. — lb. 

2C9. The receivers of an insolvent company were 
entitled to receive a bank deposit as of the time of 
ihcir appointment and this deposit cannot be set-off 
againft a note not then due. They were bourd to 
pay the note when it becomes due. or such dividend 
as the assets of the company would afford. The ap- 
pointment of a receiver for the bank would not 
change these rights.— ^/fc. 

RECORD. 

270. Tlie question whether a bond accompany- 
ing a mortgage, after being filed in the prothonolary*s 
office and before entry of the usual notation on the 
continuance dock, had been altered by the addition 
of certain words restricting the lien of the judgment 
to the rpec'.fic lands bound by the accompanying 
mortgar;e. is one of fact for a jury, and cannot be 
determined by the court on motion to correct the 
record. — Weiland v. IVeiland, 18. 

REGISTER OF WILLS. 

271. The register of wills has jurisdiction in all 
naalters relating to letters which have been issued im- 
providently; error in the name of the decedent may 
be corrected by h'm. — Smith's Estate, 151. 

REMAINDERMAN, 313. 

REMEDY. INADEQUATE, 102-104. 114. 

RENEWAL OF CONTRACT. 47. ' 

REPLEVIN. 287-288. 

272. One who exercises his right to a lien on an 
automobile for repairs and storage, can not give a 
counter bond and retain possession of the same in 
case of replevin by the owner. " His claim is pro- 
tected by the bond given by the owner. — Shrcincr v. 
Kanffman, 122. 

REPRESENTATION, TO TAKE BY, 318. 

REPRESENTATIVES, 326-328. 

RESIDENCE, 120. 

RES GESTAE, 191-192. 

< RESULTING TRUST. 

I . 

273. Neither a rule to bring ejectment under 
Act April 16, 1903, P. L. 212, nor a petition for 
an i5sue under Act June 10, 1893, P. L. 413, is an 

I appropriate remedy to settle title of land, where 
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the petitioner's right, if any, arizes from a parol 
promise by the holder of the legal title, tending to 
establish a resulting t.ust in her favor. The peh- 
tioner should proceed by bill in equity to first estab- 
lish the resulting trust claimed in her petition. — 
Jo^cc& Petition^ 37. 

ROADS AND HIGHWAYS. 

274. An cKCfption was filed to the report of 
roiid viewcis because "The supervisors of the town- 
chip were not given notice as provided by law." 
Held, that the exception is fatal. — Road in Hellam 
ToTPmhip^ 205. 

274a. A further exception was filed on the 
ground "that the road was not laid out with reference 
to the plot of the Borough, or to the general ar- 
rangements, convenience or advantage of the Bor- 
ough." Held, to be fatal to the proceedings. — lb. 

275. Petitioners asked for an attachment against 
the township suf>ervisors for failure to open a public 
road according to the width set forth in the view- 
ers' report and fixed by the court. Held, that an 
attachment will not lie. — Road in East Manchester 
Toipnship, No. 2, 182. 

276. Neither the general road laws nor the York 
County Act of February 17. 1860. P. L. 61, with 
its supplements, give any express statutory author- 
ity for the issuing of an attachment to enforce obe- 
dience to the order of the court, in road cases. — lb. 

277. The supervisors, as such, are required to 
open a road as soon as practicable after the order of 
the court, and thev have no discretion in the matter. 
- lb, 

^7^ A' delay of about fifteen months makes a 
clear case for the exercise of the court's authority 
for the enforcement of the order. — lb. 

279. An indictment of the supervisors for fail- 
ure to perform their duly is the propsr remedy. — lb. 

2C0. On petition viewers were appointed to va- 
cate a public road, and reported that "the part of 
the road proposed to be vacated has become useless, 
inconvenient and burdensome," and "there is no 
occasion for a public road between the termini set 
fo'lh in the pel I'on and order of court." Excep- 
tions were filed to the report on the ground of the 
indefinitcnecs and insufficiency of the petition and 
report. Hei D. that the exceptions must be dis- 
missed. — Road in Carroll Toromhip, 200. 

2f1. As the repot set forth the holding of a 
public mrelin^ nl which all parties, with their coun- 
sel, were p-csent. and was accompanied by the tes- 
timony of witnccffs under oath, the report, as a 
whole, was clear and intelligent enough to withstand 
the exceptions filed thereto. — lb. 



222, The petition having set forth that the road 
is a public road, it is no ground for an exception in 
that it is not stated how it became such. — lb. 

283. The sworn facU in the viewers' report, 
without legal refutation, must be assumed to be true. 
lb. 

2Z^, If it is not such a road as is properly with- 
in the jurisdiction of this court, it is incumbent on 
the objector to show that fact. — lb. 

285. The petition for the opening of a new road 
not only gave the termini, but marked out the rout- 
over which the proposed road was to be constructed, 
and the names of the owners of the land throush 
which it was to pass. Held, that the report must be 
set aside. — Road in East Mancehster Township, 168. 

286. The petition for the view lies at the founda- 
tion of all the subsequent proceedings, and can do no 
more than state the beginning and ending.. — lb. 

SALE. 
conditional, 20. 

287. Judgment was entered for defendant where 
it appeared in replevin that defendant purchased 
an autcmcbile frcm one who had failed to make 
all the payments or comply w«th the conditions of 
an agreement, of which defendant had no knowl- 
edge, when the agreement upon which the original 
sale had been made in another state, was a condi- 
tional sale and not a lease. — Jones & V/hital^er v. 
Kunklc, 137. 

288. In an instrument, providing for the sale of 
an automobile and the payment of installments for 
the unpaid balance of the purchase money, the 
words "Icscor " or "lessee" were not used, but the 
parties were designated as "seller"* and "buyer" and 
the word "rent" as used was equivalent to "liquidat- 
ed " damages, and it was not clear that a bailment 
was intended, the court on a rule for want of sufii- 
cient affidavit of defense in replevin determined that 
it was a conditional sale and net a bailment, dis- 
charged the rule and entered judjment for defendant. 
—lb. 

289. An agreement to lease and demise a cer- 
tam oven for a term of eight months, with covenant 
for surrender of the property at the end of the term, 
coupled with an option to buy at that time for a 
Ttatcd fim if the rent should then have been paid, 
the amount received as rent in that case to be ap- 
plied as purchase money, is a contract, of bailment, 
ind cannot be made to opercte as a sale at the time 
^f its date, in the absence of anything to cilSer im- 
peach or vary its terms. — Johnson Co. v. Ptyor et 
aL 93. 

290. Where the property so leased was taken 
in execution and sold by the sheriff within eijht 
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months' term on a judgment against the lessee at the 
suit of a creditor, the sheritf's vendee acquired no 
title. — lb. 

SCHOOL AUDITORS. 303. 

SCHOOLS. 165. 

291. The necessity for the erection of a school 
building and its size and style are matters within the 
sound discretion of the directors, with the exercise 
of which the court will not interfere by injunction 
except in cases of a clear abuse of such discretion. — 
Schneitzer et al. v. Reichcrt el a/.. 76. 

292. Under the Act of May. 1911. commonly 
called the School code, the directors have a discre- 
tion to award a contract to a person not the lowest 
bidder, if in their judgment the person to whom 
the contract was awarded was the best bidder; this 
discretion is reviewable only when the directors act 
arbitrarily, capriciously or fraudulently. — lb. 

^93. A board of school directors agreed to pay 
to a teacher as his salary "$50 to $55. (1, $50. I. 
$55) per mark per month." The County Superin- 
tendent in his report gave the teacher a No. 1 mark 
but the directors reduced his mark to 1 — and refused 
to pay him more than $50 a month. On suit for $5 
a month more. Held, that the directors had au- 
thority to make such a contract but the mark desig- 
nated in the contract was the mark of the Superin- 
tendent and the plaintiff was entitled to a verdict. — 
Miller V. Pcquea Township School Dislricl^ 33. 

SCHOOLING FOR INMATES OF OR- 
PHANAGE, 164. 

SCIRE FACIAS, ON MECHANIC'S LIEN, 
172-182. 

SERVICE. 

ON NON-RESIDENT CORPORATIONS. 105-112. 

OF plaintiff's statement. 242-244. 

OF PROCESS vs. ONE IN SERVICE OF COMMON- 
WEALTH OR UNITED STATES, 18. 

SETTING ASIDE. 11. 105-112. 

SET-OFF. 86, 266. 
SHERIFF. 

CARE OF PRISONERS. 

294. Duplicates of a petition, which had been 
separately circulated to secure signatures, were at- 
tached to and filed with the original. Only one of 
these, having seven «i;;natures thereto, was sworn 
to. On a motion to dismiss the petition because it 
was not sworn to. Held, that the motion must be 
dismissed. — Haas* Case^ 203. 



295. Whether all the papers are treated as one 
petition, or regarded separately, is entirely imma- 
terial, because any one of them duly sworn to. 
would be sufficient to sustain this proceeding, so 
far as the provisions of the Act of August 9. 1915. 
P. L. 72, are concerned. — lb. 

296. Allegations in the petition of ill treatment 
of certain prisoners, without giving names of parties 
or nature of injuries, and not signed or sworn to 
by any of the sutferers, are not sufficient grounds 
upon which to base an unusual proceeding. — lb. 

297. The court has no jurisdiction to inquire into 
or change the fees or emoluments of the sheriff fixed 
by Act of Assembly. — lb. 

298. But the charges made against the sheriff in 
connection with victualling the prisoners are such 
as can be heard anfl determined by no one else 
except the court, because the amount of the sheriff's 
allowance is fixed by the court itself. — lb. 

SHERIFF SALES. 

DISTRIBUTION OF PROCEEDS, 87. 

OF GOODS NOT OF DEFENDANT. 168, 290., 

SIDEWALK. 35. 

SPECIFIC PERFORMANCE. 69-69b. 

STATEMENTS. UNAUTHORIZED. 88. 

STATUTE. PLEADING OF. 249. 

STOCKHOLDERS. 90. 

STOCK SUBSCRIPTION. 60-60a. 

STREET PAVING. PAYMENT OF COST 
OF. 174. 

SUBSCRIPTION FOR STOCK. 60-60a. 

SUMMARY CONVICTION. 

299. On an appeal from a summary conviction 
for violation of the Act of April 2. 1794, 3, Sm. 
Laws 177, where the record shows no fatal defect 
of procedure, and the sale of cigars on Sunday 
clearly proven, the judgment of the Alderman must 
be affirmed. — Com. v. Degen, 132. 

SUNDAY. 

ENDORSEMENT OF NOTE ON, 2-3. 
VIOLATION OF LAWS RELATING TO, 299. 

SUPERVISION OF ROADS, 275-279. 
SURETY. 

DEATH OF, 24-25. 

OF TAX COLLECTOR, 303-304. 

SURVIVORS, 326-328. 
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SURVIVORSHIP. 38. 
TAX. 

CLAIM FOR, 87. 

INHERITANCE. 

.300. A widow's $500 exemption claimed under 
Section 12, of the Fiduciaries Act of June 7. 1917, 
P. L. 471, is not subject to inheritance tax under 
the Act of July 11, 1917, P. L. &32.—HUdcbrand's 
Estate, 184. 

301. Such exemption does not pass "either by 
will or under the interstate law." It is a wife's in- 
choate property right in her husband's estate which 
becomes complete when she "retains" it. — lb. 

EXEMPT FROM. 

302. A playground, connected with a parochial 
school which dispenses education to the public free- 
ly and without discrimination, is an institution of 
purely public charity, within the Acts of 4 June, 
1901, P. L. 364, and 19 March. 1903, P. L. 42, 
and is not subject to tax or municipal claims. — 
Chester CU\f v. Prendergast, 5. 

TAX COLLECTOR. 

303. An appeal from the report of school audi- 
tors will not be sustained upon the ground that the 
Court appointed another collector and gave him the 
duplicates; such appointment will not relieve the 
sureties on the former collector's bond. — Sitler^s Ap- 
peal, 179. 

304. When the court appoints one to (ill an al- 
leged vacancy in the office of tax collector and lacks 
such power the appointment so made will not oust 
the elected collector nor release the sureties on his 
bond. — Com. cv rel. v. Sitler, 188. 

TENDER. 57. 
TESTIMONY 

CREDIBILITY OF ORAL, 36. 
PARTY BOUND BY OWN, 199. 

TIME. REASONABLE. 53. 
TITLE. 

OF ACT OF ASSSEMBLY, 117. 
TO LAND, 149-151. 153. 
REMEDY TO SETTLE, 273. 

TOWN COUNCIL. MEMBER OF. 28-30. 

TOWNSHIP AUDITORS. 19. 

TRADE MARK. 136. 

TRADESMAN. LIEN FOR WORK. 161-162. 



TRESPASS. 156-157., 
TRUST. 322. 

RESULTING. 273. 

TRUSTEE. 129-131, 225. 

UNFAIR COMPETITION. 133-139. 

VACANCY. IMPROPERLY FILLED. 304. 

VERDICT, JUDGMENT ON, 22. 

VESTED LEGACY. 311. 

WAIVER, 134, 172. 

WARD. GUARDIAN AND. 125-126. 

WATER COMPANIES. 

305. A charge of four cents (>er cubic yard of 
concrete used in the mixing of concrete for the pur- 
pose of street paving' is an adequate price, the tes- 
timony disclosing that from thirty-five to forty-five 
gallons of water was sufficient to mix one cubic yard 
of concrete. — Cit\f of Yorlf el al. v. Yor^ Water 
Co., 54. 

306. Where but two. out of the more than 1 1 .000 
consumers, request the installation of meters, and 
where it appears that the charge is based upon the 
number of the water connections or outlets, for which 
the consumers are entitled to an unlimited supply, 
and where it appears that such charge is legal and 
not excessive and in accordance with the charter 
powers of the company, the commission will make 
no order compelling the water company to install 
meters in all the homes, thereby entailing a needless 
ex(>ense upon the company, a necessary increase in 
rates' and possible unjust discrimination. — lb. 

307. Where no evidence of any kind or charac- 
ter was ever presented in relation to the value of the 
company's plant, the cost of management, the nature 
of its resources, the rate of return upon its invest- 
ment, or any proof that any dividend dedared upon 
its stock was unfair or excessive, and where there 
is nothing in the case which would warrant any in- 
terference with the rates filed by the company, the 
complaint as to their unjustnes* will be dismissed. — 
lb. 

WIDOWS' EXEMPTION, 71-72, 300-301. 

WILLS. 

308. Testator devised a tract of land of F for 
life and to "his children in equal shares, widi this 
provision that they pay unto the other devisees nam- 
ed in this my last will, one-third of the valuation of 
said tract of land. In case the said Midiad Fet- 
row shall have no children at his death ihed the 
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said tract of land shall be sold and the proceeds 
thereof divided among the surviving devisees, named 
in this will in equal shares." Part of this tract was 
taken by a railroad company in condemnation pro- 
ceedings, and after the death of the life tenant the 
fund came into court for distribution. The auditor 
distributed one-third of it among the next of kin, 
legatees and personal representatives of **the other 
devisees" named in the will, which report was con- 
firmed by the court below. Wanner, P. J. Held, 
that the decree must be confirmed. — FeiroJ0*s Estate. 
No. 3, 51. 

309. The clause **with this provision that they 
pay unto the other devisees named" in the will, was 
a condition imposed upon the passing of the fee and 
chargeable upon the land. — lb. 

310. If it appear from the language of the will 
that the testator intended to couple the payment of 
the legacy by the devisee with the devise of the land, 
so that payment is to be made because or as a con- 
dition on which the devise has been made, then the 
real estate is in equity chargeable with the payment 
of the legacy. — lb. 

311. If the devise of the land, upon which the 
legacy is charged, becomes vested either in posses- 
sion or in interest immediately upon the death of the 
testator, and by the terms of the will is given sub- 
ject to the payment of the legacy, the legacy must be 
considered likewise vested; and if the legatee should 
die before it becomes payable it will pass to his or 
her representatives; because in such a case it is 
plain, from the terms of the will, that the legatee 
was as much the object of the testator's bounty as 
the devisee, and that the testator intended that the 
latter should take the land cum onere. — lb. 

312. The value of the charge on one- third of the 
land devised was to be determined at the time when 
it was to be paid. — lb. 

313. The devisees, although receiving the fee, 
could not enjoy the use of it until the death of the 
life tenant and then when they entered into the en- 
joyment of the estate, the means of paying the leg- 
acy became theirs. — lb. 

314. Where a decedent left by his will all of his 
property to hit widow for life with power to use 
the principal, or sell or encumber the real estate if 
necessary for her maintenance, a promissory note 
given by her for money borrowed will not be paid 
out of his estate after her death. — Hahn Estate, 131. 

315. The legal sufficiency of a writing alleged to 
be a will constitutes a question of fact which is suffi- 
cient to award an issue to be determined by jury. — 
Egans Estate, 206. 

316. Decedent, prior to his death, received pay- 
ment of a legacy, from the estate of his step-brother 



under the following clause of the latter's will: "I 
give and bequeath to my step-brother, James S. 
Stepp, the sum of $400. The above sum to be paid 
to him within one year after my decease, and should 
he die without heirs the above sum shall fall back 
to the children of my son, John H. Stepp." De- 
cedent died without children, and the heirs of John 
H. Stepp claimed the amount of the legacy out of 
his estate. Held, that the words "die without heirs" 
must be construed to mean death without heirs during 
the lifetime of the testator, and that decedent took 
the legacy unconditionally. — Steppes Estate, 80. 

317. Held, also, that the words "to be paid 
within one year after my decease," referred merely 
to the time of pajrment in case decedent should sur- 
vive the testator, and that decedent took the legacy 
unconditionally. — lb. 

318. Testator bequeathed the residue of his es- 
tate "to my brothers and sisters, or their heirs, in 
equal shares, the child or children of any deceased 
brother or sister to take by representation of his, her, 
or their parents." The auditor distributed the fund 
of the surviving brother and sisters and to the chil- 
dren of a deceaced brother and sister. Held, that 
exceptions filed to his report must be dismissed. — 
Martin s Estate, 106. 

319. The contention that the testator meant to 
give his estate only to the child or children of such 
brother or those sisters who were living at the time 
he executed his will cannot be sustained. — lb. 

320. A study of the whole will and the language 
used by the testator impels the conclusion that the 
testator did not intend to exclude the children of 
any of his deceased brothers or sisters from the share 
which their deceased parent would have been en- 
titled to had they survived him. — lb. 

321. Testatrix bequeathed by one clause in her 
will specific portions of sums deposited in three banks 
which she named, to a' sister and a nephew, and 
in the same clause willed, "and the remainder in 
the banks to my brother." She had funds deposited 
in two other banks. Held, that the brother took 
only the balance in the three banks specificially 
named in that clause. — King*s Estate, 108. 

322. F. devised the "remainder of the share or 
each child" to his executors "in trust * » * ||^^ 
income as it accrues to be paid to each child * * * 
and at the death of either child the principal shall 
go to his or their then surviving children." One of 
the legatees becoming bankrupt, the trustees sold her 
interest and the auditor distrubuting the accumulated 
income in the hands of the trustee, awarded the same 
to the purchaser. Exceptions being filed to such 
avv;ard. Held, that the exceptions must be dismissed. 
Fre\f's Estate. No. 2, 103. 
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323. No improvidence on the part of the legatee 
and no inability to manage her business atfairs, being 
shown, the only intent of the testator appears to 
have been to provide a safe investment by his ex- 
ecutors of about one-half of the legatee's share, pay- 
ing the income to her and the principal to her chil- 
dren. — lb. 

324. He used no technical language that would 
prevent his daughter from assigning her income &t 
it accrued and there was nothing said by him, so 
far as the will divulges, that would indicate that 
he was averse to her prospective husband sharing 
in the benefit of the accrued income. — lb. 

326. Frcy's Estate, 25 York Legal Record 
141, folowed. — !b. 

326. Testator devised certain real estate to D for 
life and directed that at her death it shall be sold 
and the proceeds "equally divided among the sur- 
viving devisees named in my will, or their legal 
representatives." Tlie auditor distributed the pro- 
ceeds of sale of the real estate amongst the devisee; 
who survived the testator or their legal representa- 
tives. On exceptions filed, the court below. Wan- 
ner, P. J., held that the entire fund should havr 
ben awarded to the executors of F, who was the 
only legatee who survived the life tenant. On ap- 
peal, Held, to have been error, and that the Au- 
ditor's report must be confirmed. — Fetrow's Estate, 
No. 2, 39. 

327. llie reasonable interpretation of the phrasr 
''surviving devisees or their legal representatives,* 
is to refer the word "surviving" to testator's death 
and construe "or their legal representatives," as in- 
tended to prevent the lapse of the shares of any leg- 
atees who might die before the time for distribution 
should arrive. — lb. 

328. This interpretation placed upon the phrase 
avoids intestacy and secures equality of distribution 
among the legatees. — lb. 

WITNESSES, COMPETENCY OF, 74, 264- 
265. 

WORKMEN'S COMPENSATION. 250. 

329. In an appeal from the Workmen's Com- 
pensation Board where the only defense is that the 
Federal Employers* Liability Act governs the case 
to the exclusion of the State Compensation Act, the 
burden is upon the defendant to prove the facts nec- 
essary to show that the decedent was engaged in in- 
terstate commerce at the time of the accident. — Mc- 
Laughlin v. Lehigh VaUe\f Railroad Company^, 162. 

330. >X^ere the last duty in which a railroad 
yard employee was seen to be engaged prior to his 
drnth was upon a car, the entire journey of which 



was intrastate, the fact that the car was being at- 
tached to a train which had come from a point out- 
side of the state, but which was bound to a point 
within the state, does not establish that the decedent 
was "engaged in interstate commerce" at the time of 
the accident. — lb. 

331. One employed as helper to the driver of a 
delivery motor truck suffered an injury while riding 
on the running board after giving up his seat — which 
proved to be a place of safety — to some girls over- 
taken enroute: Held, that while he might have been 
guilty of contributory negligence he was not at the 
time outside "the course of his employment," and 
therefore not barred from relief under the Compen- 
sation Law — Siglin et al. v. Armour & Co., 136. 

332. Under Section 409 of the Workman's Com- 
pensation Act of June 2, 1915, P. L. 736. the rul- 
ing of the compensation board in reversing the find- 
ing of a referee and setting aside his award is final 
when there is no question of law involved. — Mc- 
Currin v. Hudson Coal Co., 166. 

333. One who employs a minor contrary to the 
Childs Labor Act of May 13, 1915. P. L. 286. is 
liable in damages for injuries to such employe in 
an action at law. Such an employe is not within 
the Workmen*s Compensation Act of 1915. — Ajfres 
et al. V. John Dunlap Co., 153. 

334. The Workmen *s Compensation Act of 1915, 
referring as it does to parties legally competent to 
contract, must not be construed as destructive of 
statutes enacted for the protection of employes of 
whom many are under legal disability, so that 
the Compensation Act does not deprive such em- 
ployes of their rights at common law. — lb. 

335. A statutory demurrer under the Practice 
Act of 1915 was overruled in an action for dam- 
ages for injuries received by a minor while employed 
contrary to the Child*s Labor Act of May 13, I9lx 
P. L. 286, in that such an employe was not with- 
in the provisions of the Workmen*s Compensation 
Act, which docs not vest minors with power to con- 
tract. — lb. 

336. Where, on appeal from an award of the 
Workmen *s Compensation Board allowing compen- 
sation to the widow of an employe killed in a coal 
mine, liability is sought to be avoided on the ground 
that death was self-inflicted and intentional, the 
burden is on the employer, and when that burden 
is not met, death will be presumed to have been 
accidental, and the appeal should be dismissed. — 
iVatson V. Pittsburg Coal Company, 73. 

337. The fact than an employe in a coal mine 
was killed by the explosion of a lamp which he was 
filling with explosive oil brought into the mine con- 
trary to the Act of June 9, 1911, P. L. 756, which 
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makes such an act criminal and a misdemeanor, will 
not relieve the employer from being compelled to 
compensate decedent's dependent widow, as the 
Workmen's Compensation Act of June 2, 1915, P. 
L. 736, makes no distinction in the degrees of neg- 
ligence, and, being remedial legislation, should be 
broadly and liberally construed. — lb. 

338. An employe is within the Workmen's Com- 
pensation Act of 1915, and he or his dependents are 
entitled to com(>ensation where an accident hap- 
pens while an employe is waiting for a tool or ma- 
terial, ready to renew his work as soon as that is 
furnished to him. He is at that time engaged in 
the furtherance of his employer's business. The 
time is uncertain. He must be always ready and 
this act of waiting that there may be some person at 
hand to continue the work at the proper time is a 
part of the service which the employe is rendering 
to his employer. — Dzilfoska ei al. v. Superior Sieel 
Co. et al., 67. 

339. 1 1 is no defense under the Workmen's Com- 



pensation Act of 1915 to a claim for compensation 
on the ground that the employe was not actually en- 
gaged **in the furtherance of the business or af- 
fairs of his employe" in a case where, during an in- 
determinate period of waiting for the arrival of 
steel to be loaded on trucks, the employe was seen 
to emerge from a nearby box car with his clothes 
on fire, and he died as a result of the burning, in 
that he had not been called off from work, and 
in renewing his work, would not be called back. 
He was there ready to work as soon as the mater- 
ial was ready for his hand and during that period 
was actually engaged in the duties of his employer. 
—lb. 

340. Under the Workmen's Compensation Act, 
claimant, widow of decedent, who was not living 
with her husband at the time of his death and was 
not actually dependent upon him for support, but 
was depending entirely upon her own earnings for 
her support, is not entitled to compensation, and a 
finding by the referee to this effect will not be dis- 
turbed on appeal. — Vargo v. Carnegie Steel Co., 95. 



